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PREFACE.

The commendation bestowed upon the method followed in a former
work (Common-Law Pleeding) has led the writer to adopt a similar
plan for the presentation of a statement of the rules and principles
of Equity Pleading. The complicated nature of the subject, and
the fact that, in many instances, changes and modifications in the
equity method as received from England have rendered its practical
application somewhat at variance with the theory upon which it was
grounded and developed, will account to some extent for the diffi-
culty which has been encountered in attempting to carry out this
plan. While the principles applicable are, in most cases, as clearly
defined and established as those of the older method, so much depends,
in their application, upon the facts of the particular case that it is
by no means easy to give an accurate statement of rules and proposi-
tions which shall universally and arbitrarily control the action of the
court, In view of these conditions, the most that could be attempted
was a statement, framed with as much precision as the circumstances
would permit, of the rules and principles applicable in chancery pro-
cedure in this country, with a proper historical notice of their origin
and development, and such an explanmition of certain important
branches of the system (like the plea, and the rules and limitations as
to discovery) as was necessary to illustrate and explain the essential
character of the system, or to lay the proper foundation for an under-
standing of the present method. In doing this, the relation between
the two systems of pleading has been noticed wherever possible, as
well as equivalent methods under code procedure, and the application,
under the latter, of the equity rules to the substantial allegations in
the statement in actions for equitable relief. i

While the presentation of the subject has been condensed as much
as possible, it may seem that the chapter on pleas and the matter in
relation to discovery have been disproportionately expanded; but it
was found that no brief explarnation of either subject would suffice to

present it intelligibly to either student or practitioner, and, while
SH.EQ.PL., (v)



vi PREFACE.

both subjects are of less importance than formerly, the plea is still
fully available, and discovery is still often sought.

The writer fully acknowledges his indebtedness to Judge Story’s
work, upon which his own has been largely modeled. Other works,
including those of Daniell and Lubé, have been consulted and studied.
The cases cited have been selected with a view to the proper illustra-
tion and explanation of the text, and include those which, whether
American or English, will be found to be of most value as precedents.

B. J. S
.St. Paul, Minn., June 28, 1897.
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HANDBOOK

’ OF THE.

LAW OF EQUITY PLEADING.

CHAPTER L
EQUITY PLEADING IN GENERAL.

1. In General.
2-8. Nature and Object of the Pleadings in Equity.

IN GENERAL.

1. Equity pleading, in general, is the system regulating
the structure and use of the formal pleadings of the
parties in suits in equity.

The system of equity pleading in use at the present day em-
hodies the accumulated rules and precedents which have been
framed and have arisen under the application of the principles and
maxims of equity jurisprudence, with such modifications or en-
largement of the older methods as have been created by statutes
and rules of court. As above stated, it regulates the structure and
nse of the formal pleadings or statements of the parties to suits in
equity, and though originally it was a loose and indefinite mode
of proceeding, framed rather to suit the special requirements of
cases calling for its use than according to any settled practice, it
is now a distinct and complete system, governed by well-settled
rules and principles, and fully supported by precedent. While not
generally so formal and artificial as the common-law system, it is

in many ways more complicated, and is often understood as call-
SH.EQ.PL.—1



2 EQUITY PLEADING IN GENERAL. (Ch. 1

ing for more extended knowledge and greater acuteness and ex-
perience in the pleader, though its rules and principles, when ex-
amined, are found to be in the main both clear and appropriate to
the accomplishment of the object contemplated. Its origin is found
in the adoption of means by which the relief wanting at common
law was obtained, and, after slow but steady development, it be-
came really a separate and distinct system, with the establishment
of courts of equity as independent jurisdictions. Like such courts,
its foundation rested upon the necessity for some method of sup-
plying or remedying the defects of the common law, where the
latter either afforded no relief at all through its recognized modes
of procedure, or where, if redress could be had, it was not such as
was required by the circumstances of the particular case, accord-
ing to equity and natural justice. The system thus established
originally differed from the common law chiefly in following a dif-
ferent method of procedure,—thereby affording different remedies
from those available in courts of law, new ones being constantly
adopted to meet the requirements of particular cases,—but finally
developed into a separate and distinct system, framed in accord-
ance with, and limited only by, the rules and principles of the equi-
table jurisdiction with which it arose. In accordance with the
theory of that jurisdiction, its aim, as we shall hercafter see, was
and is to present the facts of the controversy in a proper manner
for examination by the court, and thereby to obtain a decree
" decisive of the full merits of the controversy and adjusting the
rights of all parties interested. In this the equity system differed,
and still differs, from the pleadings at common law; the object of
the latter being the production of a single issue, of law or fact,
for the decision of the court or jury, respectively, to be followed
by the judgment, and either by steps for the correction of errors
resulting in prejudice to the unsuccessful party, or by execution.?
In equity the issues need not be kept distinct, and the rules of
pleading are comsequently more flexible and liberal than at law;
but it will be seen hereafter that they are equally regulated by
principle, and that the entire system of equity pleading is as log-
ical and symmetrical in its arrangement, and as strictly governed
by precedent, as any other.

§ 1. 1 Shipman, Com. Law I'l. (2d Ed.) e. 8, § 36.
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NATURE AND OBJECT OF THE PLEADINGS IN EQUITY.

2. Equity pleadings are the written statements of the par-
ties to an equitable suit, on the record, of all facts
which in law must constitute what will be the com-
plaint or defense of the party in evidence.

3. Their object is to set forth the title or right of the com-
plainant to relief, and the matters available to the
defendant in opposition, in such manner as to pre-
sent deflnite and concise issues for hearing and
decision by the court, upon which a general decree
may be rendered, covering the whole merits of the
cause, and deflning and adjusting the rights of all
parties in interest.

The formal pleadings in equity consist of the written statements
of the respective parties to the suit, upon the record,—that is, the
written statement of the complainant, or plaintiff, containing, in
due legal form, the Tacts of the case upon which he rests his right
to relief or to some equitable interposition or aid from the court;
and the written answer or defense of the defendant or respondent,
to the charges of the complainant, either denying them altogether,
or admitting them, and relying upon other matters as a bar to the
suit, or, still admitting them, insisting upon a want of right or
title in the complainant to the relief, aid, or interposition asked
for; and, finally, the written reply of the complainant to the de-
fense interposed. These, in their order as given, comprise all the
regular pleadings now allowed, though the series formerly con-
sisted of the bill, answer or plea, and replication, followed by the
rejoinder to the replication, surrejoinder to the rejoinder, rebutter,
and surrebutter, the same names being preserved, after the bill
and answer, as at common law. The modern series always ter-
minates with the replication. As the latter is now almost wholly
formal, the important pleadings are the bill on the part of the com-
plainant, and the answer of the defendant. Accompanying these,
or, more often, appearing as substitutes for the answer, come the
demurrer and plea, both available only to the defendant, and both
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derived from the common law, and unknown to the original system
of equity procedure, but still of importance,

Origin and Development of the Method.

The history of equity pleading is closely associated, in fact is
almost identical, with that of equity jurisprudence. Without di-
rect authority for the statement, it seems most probable that the
equitable jurisdiction of the English court of chancery derived its
source from the witenagemote or grand council of the Anglo-Sax-
ons, at which causes between subject and subject, as well as na-
tional affairs, were decided. The growth of the business brought
before this council caused the establishment of an inferior court
or council called the “Aula Regis,” for the purpose of attending
to matters of less than national importance, and this, at first, was
presided over by the king, and later, by reason of his increasing
duties in affairs of government, by a grand justiciar, under whom,
however, the powers of this tribunal became more restricted. The
justiciar, in the exercise of his authority, being obliged to regulate
his proceedings chiefly by the rules and precedents of the common
law, it was often the case that one aggrieved by a judgment which,
while legal, was still inequitable and oppressive, sought redress by
an appeal to the king himself as holding the prerogative of finally
administering justice. This was done by a petition or bill, setting
forth the facts upon which his appeal was based, and praying relief
according to those facts. There were also other cases in which
application was made to the king, in the same manner, by reason
of the absence of any remedy, or of an appropriate or sufficient
remedy, at common law.

The common law of England was founded upon certain fixed
principles, and it was only by set forms of procedure that rights
could be enforced, or civil injuries redressed. In consequence,
while those principles were held to be founded on reason and
equity, and while, so long as the common law was in process of
formation, and therefore still & lex non scripta, it was capable,
not only of being extended to cases not expressly provided for,
though within its spirit, but also of having the principles of equity
applied in decisions under it according to the necessities of a par-
ticular case, many cases were continually arising which the exist-
ing system was inadequate to meet, either from a total want of"
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principles governing the case, or by reason of the absence of any
remedy, or of an adequate remedy, by which the desired relief
could be obtained. The remedies available were thus so defective
that an appeal or petition to the sovereign became a necessity. At
first heard by the king and his council, these applications became
at length so frequent that it was found necessary to refer a part
of them to the chancellor, who was also the king’s secretary and
the registrar of the decrees of the Aula Regis.? It thus became the
custom of the king to refer all these petitions which prayed ex-
traordinary remedies to the chancellor and master of the rolls, or
" to either alone, by writ under the privy seal, directing them to
give such remedy as should appear to be “consonant to honesty.”
With the growth and advancement of the nation, the rigor of the
common law was more sensibly felt, and these references to the
chancellor increased until, from exercising only an occasional ju-
risdiction, he acquired an established and permanent authority.
In the reign of Edward III. the English court of chancery ap-
pears to have been first clearly established as a regular court for
administering extraordinary relief, mainly, it is considered, by a
writ or ordinance which referred all such cases to be dispatched
by the chancellor or keeper of the privy seal, and which conferred
a general authority to grant relief in all matters whatsoever re-
quiring the exercise of the “prerogative of grace.” Here is to be
noted one of the great and fundamental distinctions between the
jurisdictions of chancery and the common law, the former being ex-
ercised under the general authority mentioned, while the latter
depended, in each case, upon the authority delegated by a partic-
ular writ which could only be issued in cases provided for by pos-
itive law; and it is also to be noted thit, as a necessary and logical
consequence of the broad discretion thus allowed, the powers of
chancery, and of the resulting system now known as “equity,” have
attained such a wide range.? From the time of its establishment

£§ 2-8. 1 At the time when the exercise of a chancery jurisdiction In cvil
cases began to be distinctly noticeable, during the reign of Edward 1., the
office of chancellor was in existence, though not as known at a later time; his
functions being principally exercised as a high dignitary of the church, with an
independent legal jurisdiction. The court of chancery, as then recognized,
was not mentioned as a court of equity. See 1 Spence. Eq. Jur. p. 334, note b.
21 Spence, Eq. Jur. pp. 337, 338
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the court of chancery became more and more firmly settled, and
its jurisdiction more extended, until it became a tribunal of great
importance, with as fixed and complete rules of procedure as the
common-law courts. It is from this procedure as finally estab-
lished, or, to be more accurate, it is from the rules and practice of
the high court of chancery of England, in the exercise of its ex-
traordinary jurisdiction, as it existed at the time of the adoption
of our federal and state constitutions, that the present equity sys-
tem of this county is derived;® and those rules and principles are
still in force with us, save where modified, extended, or abrogated
by constitutions, statutes, or rules of court provided for by stat- -
ute.*

With the establishment and growth of chancery jurisdiction
came the formation and development of the system of pleading, by
which the facts claimed to warrant the aid or interposition asked
for were presented for examination and adjudication. The court
of chancery, in the construction of this system, rejected the strict
rules of the common law, and established a method of its own, as
the substantial ends of justice could not otherwise have been at-
tained.®* Before its recognition as a separate court, in the various
means adopted to obtain relief without or beyond the remedial
scope of the common law, the proceeding had been by petition
where the aid of the king or his council was sought, and by bill
where that of the chancellor was invoked; but the term “bill” was
finally adopted in all cases, and, from the time of the establish-
ment of this court to the present day, the commencement of the
suit has been always by bill. Prior to the ordinance of 22 Edw.
IOI., above mentioned,* as there was no general delegation of au-
thority or jurisdiction, it seems that a preliminary writ was often
necessary; but after that time, the general authority being taken
as either expressly conferred or implied, no writs were necessary,
as at common law, to confer jurisdiction, the party applying as
he would previously have done to the council or parliament, by

8 See Equity Rule 90, and Mr. Justice Bradley's note to Thomson v. Wooster,
114 U. S. 104, 112, 5 Sup. Ct. 788.

4 See Boyle v. Zacharie, 6 Pet. 648.

81 Spence, Eq. Jur. pp. 338, 339.

¢ Ante, p. d.
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petition only, or by bill only to the chancellor. The answer of the
respondent followed the bill, and the replication the answer, and
50 on, as we have already seen.

In the earliest times, the pleadings seem to have been oral, as
originally at common law, but later they were in writing, and have
since always been written, the procedure in equity dispensing with
the mode of trial followed at commor law, except in special cases.”

In the formation of its system of pleading, chancery followed
both the civil or canon law and the common law,—the former, in
the practice of obtaining a discovery by an answer under oath, and
to some extent in the method of stating facts; and the latter, in
the formal method of conducting the suit. The demurrer and plea,
also unknown to the early chancery practice as well as to the ec-
clesiastical courts, were both borrowed from the common law, and
are used upon the same theory as under the latter system.®* Aside
from the change from the early practice of allowing pleadings after
the replication, by cutting off the useless rejoinder, etc., the plead-
ings in chancery have remained for many years practically the
same as at the present time, the regular pleadings consisting of
bill, answer, and replication, with the demurrer or plea replacing
or accompanying the answer in proper cases.

The procedure of the high court of chancery of England, as it ex-
isted at the time of the adoption of the constitution of the United
States, was taken as the method in this country for both state and
federal courts, so far as applicable under state and federal constitu-
tions and laws, and is followed at the present time wherever statutes
or rules of court do not prescribe a different method.® The courts
of the United States having an equitable jurisdiction, follow the
English practice, except where their own rules or those of the su-
preme court of the United States have fixed the method of pro-
cedure,’® and the several states, or such of them as have retained
a separate chancery jurisdiction, have also adopted the same rules

7 See post, c. 3, pp. 90, 01,

s See post, ¢. 6, p. 359; 1d. c. 7, p. 412,

9 The powers and jurisdiction of the New York court of chancery were
modeled upon those of the court of chancery in England; and so in the case
of New Jersey, Delaware, South Carolina, and Mississippi.

10 See Boyle v. Zacharle, 6 Pet. 648,
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and principles, subject to a like limitation by their own laws or
rules of court.!’ The United States circuit courts, which exercise
the most important equity powers, have a chancery jurisdiction in
every state, and the same chancery powers and rdles of decision in
all; ** and while those states which have separate equity tribunals
may proceed according to their adaptation of the English method,
and may create, through their legislatures, new rights to which the
proper federal court will give effect, they cannot extend or limit the
jurisdiction or procedure of the latter, nor maintain an equitable
system contrary to, or inconsistent with, that established under the
federal constitution.!®* The procedure thus established included,
of course, the method of pleading in equitable suits, and the rules
and principles applied in England prior to the change to the pro-
cedure now followed there were adopted here, so far as applicable.
The forms in use were also generally adopted, with proper alter-
ations to suit different conditions, and, except ‘as fixed or modified
by statutes or rules of court, are practically the same, though much
has been done towards simplifying and abbreviating them. As be-
tween state and federal courts, though there may be differences
in the technical form, the general frame and substance of plead-
ings in strictly equitable suits will be found the same.
Jurisdiction Limiting Use— The Rule.

Although the subject of equity jurisdiction is not within the
scope of this work, it seems proper to notice here the general prin-
ciples upon which it rests, and by which its limits are defined, since
it is a fundamental rule in all equity pleading that no bill can be
sustained which does not have as its foundation one or more of
the grounds of such jurisdiction.’* This jurisdiction results from,
and was established by reason of, the inability of courts of justice
to afford adequate relief in particular cases, on account of the great
variety of complex relations between men, entailing duties and ob-
ligations, the performance of which could not be enforced at com-

11 As to the chancery system in New Jersey, see Southern Nat. Bank v.
Darling, 49 N. J. Eq. 398, 23 Atl. 475.

12 U, S. v. Howland, 4 Wheat. 108.

13 See Suydam v. Broadnax, 14 Pet. 67; McConihay v. Wright, 121 U. S.
201, 7 Sup. Ct. 940; Boyle v. Zacharle, 6 Pet. 648,

1¢ Story, Eq. PL § O.
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mon law. The deficiency in the common-law mode of trial, as al-
ready stated, arises either from the fact that it provides no rem-
edy, or that, if one exists, it is rendered inapplicable or ineffectual,
either from the method of proof used, the mode of trial, or the
measure of relief afforded.!®’ In such cases equity interposes in
favor of the litigant, according to the circumstances of the case,
and corrects the deficiency by obliging a respondent or defendant
to answer and make a discovery under oath, or by causing the
testimony to be taken in writing, for which the common-law mode
of trial, in the absence of any statute, makes no provision; or by
giving a specific remedy adapted to the particular case. As the
system of equity procedure adopted in this country from that of
the high court of chancery of England applies only to the remedy,
and not to the right,’® the powers of courts of equity in this coun-
try can extend only to the enforcement of such rights as are given
by our state or federal constitutions or iaws. The judiciary act of
congress of 1789 provides that “suits in equity shall not be sus-
tained in either of the courts of the United States in any case
where a plain, adequate, and complete remedy may be had at
law”; " and this is the important test of equity jurisdiction at the
present time, in all courts of equity of this country, both state and
federal,’® and necessarily determines when equity procedure or
pleading may be used. In applying this test, however, a liberal
construction of the words used is adopted. “By ‘inadequacy’ of
the remedy at law is * * * meant, not that it fails to pro-
duce the money,—that is a very usual result in the use of all
remedies,—but that in its nature or character it is not fitted or

15 Ante, p. 4. -

18 Mecade v. Beale, Taney, 339, 361, Fed. Cas. No. 9,371.

17 Rev. St. U. 8. § 723. As to the construction of this provision, see Insurance
Co. v. Bailey, 13 Wall. 616; Lewis v. Cocks, 23 Wall. 466; Killlan v. Eb-
binghaus, 110 U. S. 568, 4 Sup. Ct. 232; Whitehead v. Shattuck, 138 U. 8. 146,
11 Sup. Ct. 276, And see Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249,
per Gray, J.

18 “Whenever a court of law is competent to take cognizance of a right, and
has power to proceed to a judgment which affords a plain, adequate, and com-
plete remedy, the plaintiff must proceed at law, because the defendant has a
coustitutional right to a trial by jury.” Fetter, Eq. p. 10.
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adapted to the end in view;” ** and in the federal courts, at least,
the “adequate remedy” at law is that which existed when the
judiciary act of 1789 was adopted, unless subsequently changed
by congress.?®

Analogy between Equity and Common-Law Pleadings.

Although pleading in equity is a separate and distinct system
from that at common law, there is a plain analogy between the
two that is worthy of the attention of the student, who, it is to
be assumed, is already conversant with the latter, as many ‘of the
common-law rules and principles, such as those relating to cer-
tainty, materiality, and a logical and concise method of statement,
have either been retained or are closely followed in equity. It is
for this reason that a previous knowledge of common-law rules and
principles is really necessary to a thorough understanding of the
equity system. To notice this analogy briefly: The declaration
and bill are clearly analogous, in that they must both state the
right or title of the party suing, and also an injury to that right,
though the first states the cause of complaint as a ground for ob-
taining judgment,—process to compel an appearance having al-
ready been issued,—while the bill sets forth the charge as a ground
for the issuance of the subpeena. The bill thus admits of the
same modes of defense as at common law, though in different form,
the answer, so far as it simply denies the allegations of the bill,
beiug a plea in bar analogous to the general issue at common law.
Again, if the respondent in equity does not wish to answer at all,
he may offer a defense by demurrer, which raises a question of law
upon the complainant’s own showing; or if, without answering to
the merits, he wishes to bar the further progress of the particular
suit, he may present a defense by plea, sometimes accompanied by
an answer, showing facts sufficient for that purpose, like the com-
mon-law plea in abatement. So, also, the answer proper (as dis-
tinguished from the discovery), which is the important pleading
of the respondent in placing the merits of the cause in issue, either
traverses or denies the allegations of the bill or admits them to

19 Per Miller, J., in Thompson v. Allen County, 115 U. 8. 550, 554, 6 Sup. Ct.
140. .
20 McConihay v. Wright, 121 U. 8. 201, 7 Sup. Ct. 940.
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be true, or, still admitting them, alleges other inconsistent facts
which, if established, may destroy the effect of the complainant’s
charge. The answer is thus analogous to the general issue at com-
mon law, as we have already seen, and also to the plea in confes-
sion and avoidance, though the analogy ceases as to so much of it
as contains statements in reply to interrogatories contained in the
bill, and giving the discovery thereby sought.?**

Equity Pleading under the Codes.’

As a matter of comparison, which it may be well for the student
to note, it scems that, even where the system of code pleading has
been substituted for both the common-law and equity methods,
equitable rights are still to be determined according to the doc-
trines of equity jurisprudence, and the facts to support or oppose
the granting of equitable relief must therefore still be stated in
such a manner as to show the title, right, or interest of the party
pleading them, unless a particular method is provided by the stat-
ute, though it is difticult to state any rule of general application.
A provision common to all the codes does away with the distinc-
tion between actions at law and suits in equity, so far as the form
of the proceedings is concerned; both declaration and bill being
replaced by the singlé form of the petition or complaint, and the
other pleadings being also expressly designated.?? \While former
distinctions have thus been abolished, and the proceedings in the
two classes of actions reduced to a common and uniform system,
it can hardly be said that new principles of pleading have been
formulated, or that well-known rules of construction, in the ab-
sence of express statutory provisions, have been set aside. The
essential difference between legal and equitable actions must still
be recognized, it would seem, to the extent that equitable rights
must still be determined according to the doctrines of equity, and
also in the peculiar modes of proceeding which are sometimes re-
quired in such cases, and legal rights are to be ascertained and ad-
judged upon principles of law; and that, consequently, where a
petition or complaint is framed for obtaining equitable relief, the

21 The student will find a full and accurate statement of the analogy between
the two systems in Lube, Eq. Pl. §§ 203, 215.
22 See Bliss, Code Pl (3d Ed.) §§ 4-7, 143, 323, 393.
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statement of facts prescribed by the codes must be at least what
was required under the older method,—that is, it must show the
party’s right to the equitable relief sought, and that, if the statute
is silent, the sufficiency of the statement presented must be deter-
mined by the rules applied in courts of equity.?®* The object, not
the form of the proceedings, must determine whether the suit is
legal or equitable, and the test already mentioned, viz. the want of
an adequate remedy at law, is still recognized to the extent that
such a want must generally exist before equitable relief will be
granted. A petition or complaint framed only for the enforce-
ment of a strict legal right, or to obtain legal redress for its vio-
lation, would not, as a rule, admit of an adjustment of the contro-
versy requiring the exercise of the equity powers of the court, and
the granting of relief not shown, upon the face of the pleading
to be due the litigant.

The foregoing explanation of the general nature, origin, and
development of the system of pleading, which we shall hereafter
examine in detail, has been made with a view to, at least, prepare
the student for an intelligent understanding of what is to follow,
though it is necessarily brief, and perhaps wanting in detail as to
matters which he may desire to investigate. It is to be assumed,
and should be the fact, that he is already familiar with the rules
and principles of common-law pleading, as well as with the prin-
ciples and maxims of equity jurisprudence, as a knowledge of the
first is necessary to enable him to understand and appreciate-the
force and effect of the rules an@ principles of pleading in equity,
and some understanding of the latter, at least, is a condition pre-
cedent to a proper appreciation of the circumstances under which
the powers of courts of equity are exercised.

23 See the rules as to the manner of stating facts, Bliss, Code Pl. (3d Ed.)

c. 15, all of which, unless based upon the statute, will be noticed héreafter, in
connection with the statement of facts in bills in equity.
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8. Classification of Parties.
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11-12, Proper but not Indispensable Parties.
13. Formal Parties.
14. Partles with Separable Interests,

15-16. Parties Complainant—Capacity to Sue.
17. Real Party in Interest.
18. Joinder.
19. Persons United in Interest.
20. Persons Having a Common Interest.
21. Partles Respondent—Who may be Sued.
22-24. Joinder

GENERAL RULES.

4. All persons should be made parties to a suit in equity
who are directly interested in obtaining or resisting
the relief prayed for in the bill, or granted by the
decree.

5. No persons not so interested should be joined, either as
complainants or defendants, except
EXCEPTION—Strangers in interest may sometimes be
made parties for the sake of discovery.

6. Persons claiming property under inconsistent titles
ghould not be joined as complainants or defend-
ants.

7. These general rules are subject to modification, in the
sound discretion of the court, according to the cir-
cumstances of each case.

“In determining who are proper parties to a suit, courts of
equity are guided by two leading principles: One of them is a
principle admitted in all courts of justice in this country, upon



14 PARTIES, (Ch. 2

questions affecting liberty or life or property, namely, that no
proceedings shall take place with respect to the rights of any one -
except in his presence. Thus, a decree of a court of equity binds
no one who is not to be regarded, according to the rules of the
court, either as a party, or else as one who claims under a party,
to the suit. The second is a principle which in this country is
peculiar to courts of equity, namely, that when a decision is made
it shall provide for all the rights which different persons have in
the matters decided.! For a court of equity in all cases delights
to do complete justice, and not by halves;? to put an end to liti-
gation; and to give decrees of such a nature that the performance
of them may be perfectly safe to all who obey them. ‘Interest rei-
publicae ut sit finis litium.’® 1In this respect there is a manifest
distinction between the practice of a court of law and that of a
court of equity. A court of law decides some one individual ques-
tion which is brought before it. A court of equity not merely
makes a decision to that extent, but also arranges all the rights
which the decision immediately affects.”* It thus often happens
that even where persons cannot be joined, as where they are be-
yond the jurisdiction of the court, and therefore not amenable to
its process, the suit will be stayed or dismissed, unless such per-
sons will be merely passive objects of the decree to be rendered,
for their rights are only incidental to those of the parties already
before the court.®* Mr. Story states the rule as follows: “All per-

§8 4-7. 1 Story, Eq. Pl. (10th Ed.) § 72. See, also, Mitf. Eq. Pl. (Jeremy,
Ed.) §§ 163, 164; Holland v. Prior, 1 Mylne & K. 237, 240; Caldwell v. Tag-
gart, 4 Pet. 190; West v. Randall, 2 Mason, 181, 190, Fed. Cas. No. 17,424;
Joy v. Wirtz, 1 Wash. C. C. 517, Fed. Cas. No. 7,554.

2 Knight v. Knight, 3 P. Wms. 331, 333. See, also, Madox v. Jackson, 3
Atk. 405, 406; Galton v. Hancock, 2 Atk. 430, 436.

3 Betton v. Williams, 4 Fla. 11, 17; Bland v. Fleeman, 29 Fed. G69; Jessup
v. Railroad Co., 36 Fed. 735; Barney v. Baltimore City, 6 Wall. 280; \Vil-
liams v. Bankhead, 19 Wall. 563, 571; Gregory v. Stetson, 133 U. S. 579, 10
Sup. Ct. 422; Howell v. Foster, 122 Ill. 276, 13 N. E. 527; Watson v. Brewing
Co., 61 Mich. 595, 28 N. W. 726; Swift v. Lumber Co., 71 Wis. 476, 37 N. W.
441,

4 Calv, Parties (2d Ed.) pp. 2, 3. .

s Story, Eq. 1. (10th Ed.) § 81; Mitf. Eq. Pl (Jeremy, Ed.) 31, 32; Meux
v. Maltby, 2 Swanst. 277; Malcolm v. Scott, 3 Hare, 39; Gray v. Larrimore,
2 Abb. (U. S.)) 542, Fed. Cas. No. 5.721.
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sons materially interested in the subject-matter ought to be made
parties to the suit, either as plaintiffs or defendants, however nu-
merous they may be, in order, not only that complete justice may
be done, but that multiplicity of suits may be prevented; or, as
the rule was once stated by Lord Hardwicke,® that all persons ought
to be made parties before the court who are necessary to make
the determination complete and to quiet the question.”” And
further: “It has also been suggested that it would be a more just
exposition of the general rule to declare that all persons interested
in the object of the suit ought to be made parties.”® The author,
however, goes on to show that the decisions have not all conformed
to these statements of the rule; that it is not founded upon any
positive and uniform principle, and does not admit of being ex-
pounded by any universal theory as a test.”

Nature of the Interest Required.

What the nature and extent of the interest must be to render
a person a proper or necessary party is not easy to state.'®* No
one need be made a party complainant in whom no interest exists,

¢ Poore v. Clark, 2 Atk. 513.

7 Story, Eq. PlL. (10th Ed.) § 76a. Generally all persons interested in the
subject of the suit should be made parties, plaintiffs or defendants. Ste-
venson v. Austin, 3 Metc. (Mass.) 474, 480; Parker v. Lincoln, 12 Mass. 10,
18. The rule requiring all parties materially interested to be made parties
does not apply In its full force to bills of discovery, but only to bills of
relief. Trescot v. Smyth, 1 McCord Eq. (S. C.) 301, 303. A person inter-
ested in a cause In which he is not made a party may, upon application to
the court, be permitted to intervene and have his rights passed on at the
hearing. Marsh v. Green, 79 Ill. 3835.

8 Story, Eq. Pl. (10th Ed.) § 76b. .

® “The truth is that the general rule in relation to parties does not seem
to be founded on any positive and uniform principle, and therefore it does
not admit of being expounded by the application of any universal theorem
as a test. It is a rule founded partly In artificial reasoning, partly in con-
siderations of convenience, partly In the solicitude of courts of equity to
suppress multifarious litigation, and partly in the dictates of natural jus-
tice, that the rights of persons ought not to be affected In any suit, without
giving them an opportunity to defend them.” Story, Eq. Pl. § 76¢c.

10 “With respect to the nature of the interest which requires a person to
be joined in a suit, there is, of course, no difficulty as to persons against
whom relief I8 expressly asked. But with respect to those who are inci-
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and no one a party defendant from whom nothing is demanded.!®
No one who, without an interest in the suit, may still be examined -
as a witness, need be joined.}? It seems that the interest requisite
may be either present and immediate, or future and remote, but
must be more than a merely consequential ** or contingent one, as
one depending upon the event of the suit,’* and more than mere
desires in relation to the subject in controversy.’®* One who has

dentally connected with the rellef as against others, the line of demark
tion is less easy to draw. The interests, however, which require suc..
Joinder, seera generaliy referable to one of the three following heads: First,
interests in the subject-matter which the decree may affect, and for the
protection of which the owners are joined; secondly, concurrent claims
with the plaintiff, which, if not bound by the decree, may be afterwards
litigated; and, thirdly, liability to exonerate the defendant or to contribute
with him to the plaintiff's claim.” Adams, Eq. (Sth Ed.) p. 314. Inhab-
ftants of & town, who own property liable to taxation therein, have suffi-
clent interest in the share of the surplus revenue given the town under
St. 1837, c¢. 85, to maintain a bill to prevent a misapplication of it by the
town; if any interest is necessary, which, semble, is not. Simmons v. In-
nabitants of Hanover, 23 Pick. (Mass.) 188 (1839). See Pope v. Inhabitants
of Halifax, 12 Cush. (Mass.) 410. Where a bill seeks the advice or direction
of the court as to the administration of a public charity, and especially
where there {8 waste or mismanagement, actual or apprehended, or where
the decrec will affect the interest of the public as cestul que trust, the public
law officer whose duty it is to have a care in such matters is a proper, and
may be a necessary, party complainant or defendant. Newberry v. Blatch-
ford, 106 Ill. 584. A person having no interest, legal or equitable, in land,
beyond a mere possession, canpot maintain a bill in respect thereto. Smith
v. Hollenback, 46 Ill. 252. Followed by Smith v. Brittenham, 109 1ll. 540.
Cf. Hoare v. Harris, 11 11l 24; Bowles v. McAllen, 16 Ill. 30.

11 Kerr v. Watts, 6 Wheat. 530; Story, Eq. Pl. (10th Ed.) § 234. See. also.
Wych v. Meal, 3 P. Wms. 310, 311, note; Griffin v. Archer, 2 Anstr. 478;
Plummer v. May, 1 Ves. Sr, 426; Mare v. Malachy, 1 Mylne & C. 559; West
v. Randall, 2 Mason, 181, 192, 197, Fed. Cas. No. 17,424; Trecothick v. Aus-
tin, 4 Mason, 16, 42, Fed. Cas. No. 14,164; Petch v. Dalton, 8 Price, 912. A
mere agent in the transaction is not a necessary party. Ling v. Colman, 10
Beav. 370; Miller v. Whittaker, 23 Ill. 433; Lyon v. Tevis, 8 Iowa, 79. Cf.
Egmont v. Smith, 6 Ch. Div. 4G9.

12 Reeves v. Adams, 2 Dev. Eq. (N. C.) 192,

18 Story, Eq. Pl. §§ 140, 226.

14 Barbour v. Whitlock, 4 T. B. Mon. (Ky.) 180.

16 See Crocker v. Higgins, 7 Conn. 342; How v. Best, 5 Madd. 19.
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aided in maintaining the suit does not become a party from that
fact alone; '® and, although an interest may possibly exist, no one
need be made a party to a suit in chancery, against whom, if the
suit is brought to a hearing, the complainant can have no decree,
or against whom he seeks no relief.??

Strangers in Interest Joined for Discovery.

It has been held in some cases that persons against whom no
decree is sought or can be rendered may nevertheless be joined
‘n order to obtain a discovery. Thus, it has been held that the
“ofticers and members of a corporation may be joined in a bill
against the corporation, in order to obtain a discovery as to mat-
ters learned by them in the transaction of the corporate business.'®
It follows that where no discovery is sought, as where an answer

1e Allin’s Heirs v. Hall’s Heirs, 1 A. K. Marsh. (Ky.) 525.

17 Todd v. Sterrett’s Legatees, 6 J. J. Marsh. (Ky.) 425; Van Keuren v,
McLaughlin, 21 N. J. Eq. 163; and see cases cited supra, note 11. !

18 Many v. Iron Co., 9 Paige (N. Y.) 189; Glyn v. Soares, 1 Younge & C.
644; Fenton v. Hughes, 7 Ves. 280; Wych v. Meal, 3 P. Wms. 310; Moodalay
v. Morton, 1 Brown, Ch. 46Y9; Gibbons v. Bridge Co., 5 Price, 491, 493;
Brumly v. Society, 1 Johns. Ch. (N. Y.) 366; In re Alexandra Palace Co., 16
Ch. Div. 58; Post v. Railroad Co., 144 Mass. 341, 11 N. E, 540; Virginia & A.
Min. & Manuf'g Co. v. Hale & Co., 93 Ala. 542, 9 South. 256; Buckner v.
Abrahams, 3 Tenn. Ch. 346; Colonial & U. S. Mortg. Co. v. Hutchinson Mortg.
Co., 44 Fed. 219; Colgate v. Compagnie Francaise du Telegraphe de Paris,
23 Fed. 82; French v. Bank, 7 Ben. 488, Fed. Cas. No. 5,090; McGregor v.
East India Co., 2 Sim. 452; Bolton v. Corporation of Liverpool, 3 Sim. 467.
But see Wilson v. Church, 9 Ch. Div. 552, where it was held that an officer
of a corporation could no longer be made a party merely for the purpose
of obtaining a discovery. And see McComb v. Railroad Co., 7 Fed. 426, for
a further limitation of this doctrine. The answers of the officers of a cor-
poration cannot be read against the corporation. 1 Daniell, Ch. Prac. 133.
“The principle upon which the rule has been adopted is very singular. It
originated with Lord Talbot (Wych v. Meal, 3 P. Wms. 310), who reasoned
thus upon it: That you cannot have a satistactory answer from a corpo-
ration; therefore you make the secretary a party, and get from him the
discovery you cannot be sure of having from them; and it i{s added that
the answer of the secretary may enable you to get better information. The
first of those principles is extremely questionable, if it were now to be con-
sidered for the first time; and, as to the latter, it is very singular to make a
person a defendant in order to enable yourself to deal better, and with
more success, with those whom you have a right to put upon the record;

SH.EQ.PL.—2
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under oath is waived, the officers of a corporation should not be
joined in a suit against the corporation unless relief is also sought
against them.®

Persons claiming under Inconsistent Titles.

Persons who claim the property in controversy under incon-
sistent titles should not be joined, for it is obvious that persons
claiming under one title have no interest in a controversy between
persons claiming under an inconsistent title.2° Thus, on a bill to
foreclose a mortgage, a person claiming adversely to both the mort-
gagor and the mortgagee cannot be joined.?!

The Rules not Arbitrary Ones.
From the very nature of equity procedure, the rules in question
can only be rules of convenience, to be applied or modified accord-

but this practice has so universally obtained without objection that it must
be considered established.” Per Lord Eldon in Fenton v. Hughes, 7 Ves.
287, 289.

19 Colonial & U. S. Mortg. Co. v. Hutchinson Mortg. Co., 44 Fed. 219;
Boston Woolen-Hose Co. v. Star Rubber Co., 40 Fed. 167.

20 Calv, Parties (2d. Ed.) 105; Story, Eq. Pl. (10th Ed.) § 230; Dial v. Rey-
nolds, 96 U. S. 340; Saumarez v. Saumarez, 4 Mylne & C. 331, 336; Marquis
Cholmondeley v. Lord Clinton, 2 Jac. & W. 1, 135. “No person need be made
a party to a bill who claims under a title paramount to that brought for-
ward and to be enforced in the suit; or who claims under a prior title or
fncumbrance, not affected by the interests or relief sought by the Dbill.”
Story, Eq. Pl. (10th Ed.) § 230; Frye v. Bank, 11 Ill. 367. Cf. Allen v.
Woodruff, 96 I1l. 11. See, also, Devonsher v. Newenham, 2 Schoales & L.
199, 207; Eagle Fire Ins. Co. v. Lent, 6 Paige (N. Y.) 635; Bond v. Connelly,
8 Ga. 302; Lange v. Jones, 5 Leigh (Va.) 192. A prior mortgagee is not a
necessary party to a bill to foreclose a junior mortgage. Jerome v. Mec-
Carter, 94 U. S. 734; Hagan v. Walker, 14 How. 29; Carey v. Railroad Co.,
161 U. S. 115, 16 Sup. Ct. 537. Where a receiver of mortgaged property is
sought, a prior incumbrancer I8 a necessary party, for his rights are af-
fected. Miltenberger v. Railroad Co., 106 U. 8. 286, 1 Sup. Ct. 140. One
who claims adversely to the mortgagor and mortgagee, and prior to the
mortgage, cannot, for the purpese of trying the validity of such title, be
made a party defendant to an action to foreclose the mortgage. Dumond v.
Church, 4 App. Div. 194, 38 N. Y. Supp. 557. To a bill to enforce a trust it
is not necessary to join as defendants parties having a prior Interest. sub-
ject to which the assignment was made. Suydam v. Dequindre, Har. (Mich.)
347,

21 Dial v. Reynolds, 96 U. S. 340.
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ing to the circumstances of each case.?? As a court of equity must
necessarily adapt its decrees to the particular requirements of
special cases, and as controversies often arise where, from their
nature, one only nominally interested may be an indispensable par-
ty, or one really interested cannot be joined at all, a relaxation
of the rule is necessary, as otherwise persons entitled to the aid
or interposition of the court would be deprived of all remedy.**
By an exercise of discretion in this respect, substantial justice to
litigants can be rendered, and a multiplicity of suits avoided.*¢

CLASSIFICATION OF PARTIES.

8. Parties to suits in equity may be divided into two
classes:
(a) Necessary parties.
(b) Proper but not indispensable parties.

SAME—NECESSARY PARTIES.

9. Necessary parties are those without whom the court
will not proceed to a decree.

10. All persons who have such an interest in the con-
troversy that a satisfactory decree cannot be en-
forced without directly affecting their rights are
necessary parties, except

EXCEPTIONS—The following persons are not necessary
parties unless their presence is required for the

22 Story, Eq. Pl. (10th Ed.) § 76¢c; Fost. Fed. Prac. (2d. Ed.) § 59; Penny v.
\Watts, 2 Phil. Ch. 14Y; Plunket v. Penson, 2 Atk. 51.

28 Payne v. Hook, 7 Wall. 425. And see Wiser v. Blachly, 1 Johns. Ch.
(N. Y.) 437; Vann v. Hargett, 2 Dev. & B. Eq. (N. C.) 31; Townsend v. Au-
ger, 3 Cohn. 354; Scofield v. City of Lansing, 17 Mich. 437; Hallett v. Hallett,
2 Paige (N. Y.) 15; Carey v. Hoxey, 11 Ga. 645; Elmendorf v. Taylor, 10
Wheat. 152; Barney v. Latham, 103 U. S. 205.

24 )Mitf. & T. Eq. Pl pp. 18, 19, 22; Story, Eq. Pl (10th Ed.) § 72; Knight v.
Knight, 3 P. Wms, 331, 333; West v. Randall, 2 Mason, 181, Fed. Cas. No, 17,-
424. The exercise of this discretion may be reviewed on appeal. Caldwell v.
Taggart, 4 Pet. 190; Robertson v. Carson. 19 Wall. 94; Railroad Co. v. Orr.
18 Wall. 47L
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protection of others who have been made defend-
ants:

(&) Persons whose interest is very small.

(b) Persons whose interest has been created to deprive
the court of jurisdiction.

(c¢) Persons who consent to the decree sought.

(d) Persons against whom the complainants waive their
rights.

(e) Persons who are legally represented.

Necessary or indispensable parties,—as they are sometimes
called,—as the name indicates, are those without whom the court
will not proceed to a decree. All persons are necessary parties

_who have an interest in the controversy of such a nature that a
final decree cannot be made without either directly affecting that
interest, or leaving the controversy in such a condition that its
final determination according to equitable principles may be whol-
ly impossible. The necessity for the joinder of such persons may
arise either from the nature and extent of their interest in the con-
troversy, or because their presence as parties is necessary to a
proper determination and adjustment of the rights of those already
before the court.? The principle upon which the rule as to in-

§§ 8-10. 1 Sears v. Hardy, 120 Mass. 524 (1876); Cassidy v. Shimmin, 122
Mass. 406 (1877).

2 Story, Eq. PL. (10th Ed.) § 136; Morgan v. Morgan, 2 Wheat. 297; Roberts
v. Marchant, 1 Hare, 547; Chadbourne’s Ex’rs v. Coe, 10 U. S. App. 78, S3,
51 Fed. 479, and 2 C. C. A. 327, and cases cited. 1n general, all persons
having any legal or beneficial interest in the subject-matter of the litiga-
tion which will be materially affected by the decree are necessary parties
complainant or defendant. Gilham v. Cairns, Breese (Ill.) 164. Followed
by Herrington v. Hubbard, 1 Scam. (IlL.) 56Y; Greenup v. Porter, 3 Scam.
(111.) 64; Scott v. Moore, Id. 306; Willis v. Henderson, 4 Scam. (Ill.) 13;
Spear v. Campbell, Id. 424; Bruff v. Leder, 5 Gilm. (I11.) 210; Hoare v. Har-
ris, 11 Ill. 24; Webster v. French, Id. 254; Skiles v. Switzer, 1d. 533; Whit-
ney v. Mayo, 15 Ill. 251; Moore v. School Trustees, 19 Ill. 83, SG; Prentice
v. Kimball, Id. 320; Smith v. Rotan, - Ill. 506; Volintine v. Fish, 45 Ill. 462;
Ryan v. Lynch, 68 Ill. 160; Moore v. Munn, 69 Ill. 5391; School Trustees v.
Braner, 71 1ll. 546; Hopkins v. Lead Co., 72 Ill. 373; Atkins v. Billings, 1d.
597; Rees v. Peltzer, 75 Ill. 475; Chicago & G. W. R. Land Co. v. Peck, 112
111. 408; Howell v, Foster, 122 Ill. 276, 13 N. E. 527; Zelle v. Banking Co..
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dispensable parties rests is that already referred to as recognized
by all courts, viz. that, before the rights of any one can be di-
rectly adjudicated, such person must be before the court, either
actually or constructively. The forty-seventh equity rule, while
apparently dispensing with the rule under given circumstances, has
been held to be no more than an affirmance of the rule.?

llustrations.

A good illustration of necessary or indispensable parties is af-
forded by a bill to rescind a contract. Here all the parties to the
contract are necessary parties; for, if only a part of those inter-

10 Iil. App. 335; Robbins v. Arnold, 11 Ill. App. 434; Wood v. Johnson, 13
T1l. App. 548; Gillett v. Hickling, 16 Ill. App. 392.

3 The Forty-Seventh equity rule provides that “in all cases where it shall
appeer to the court that persons who might otherwise be deemed necessary
or proper parties to the suit cannot be made parties by reason of their being
out of the jurisdiction of the court, or incapable otherwise of being made
parties, or because their joinder would oust the jurisdiction of the court as
to the partizs before the court, the court may, in its discretion, proceed in
tbe cause without making such persons parties, and in such cases the de-
cree shall be without prejudice to the rights of the absent parties.” This
rule does not apply when indispensable parties are lacking; and, In respect to
necessary (. e. proper, but not indispensable) parties, the cause may or may not
be proceeded in without them, as the court may determine in the exercise of a
sound discretion. State of California v. Southern Pac. Co., 157 U. S. 229, 15 Sup.
Ct. 591. In Chadbourne's Ex'rs v. Coe, 10 U. S. App. 83, 2 C. C. A. 329, and 51
Fed. 481, the court sald; “The general rule as to partles in chancery is ti:at par-
ties falling within the definition of necessary parties must be brought in for
the purpose of putting an end to the whole controversy, or the bill will be
disxmissed, and this s still the rule in most of the state courts. But in the
federal courts this rule has been released. This relaxation resulted from
two causes: First, the limitation imposed upon the jurisdiction of these
courts by the citizenship of the parties; second, by their inability to bring
in parties out of their jurisdiction by publication. The extent of the relaxa-
ticn of thé general rule in the federal courts is expressed in the forty-
seventh equity rule. That rule is simpl& declaratory of the previous de-
cisions of the supreme court on the subject of the rule. The supreme court
has sald repeatedly that, notwithstanding this rule, a circuit court can
make no decree affecting the rights of an absent person, and that all per-
son8 whose interests will be directly affected by the decree are indispen-
sable parties.” See, also, Shields v. Barrow, 17 How. 130; Hagan v. Walker,
14 How. 29, 36; Mallow v. Hinde, 12 Wheat. 193, 198; Elmendorf v. Taylor,
10 Wheat. 152, 167.
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ested in the contract are before the court, a decree of rescission,
unless in a possible case where the interests are clearly separable,
would either destroy the rights of those who are absent, or leave
the contract in full force as to them, while as to the rest it would
be set aside, and they restored to the former condition,—clearly a
most inequitable proceeding.* 8o, if the suit is brought to enforce
a contract, all the parties to the contract must ordinarily be
joined.®* Where the execution of a decree would throw a cloud
upon one’s title, such person is an indispensable party.® A per-
son in possession of property under a claim of title is a necessary
party to a suit affecting such property,” and a state is an indispen-
sable party to suits brought against its officers to enforce contracts
entered into by them on its behalf.* Numerous other instances of
necessary parties are cited in the notes. The question whether a

¢ Shields v. Barrow, 17 How. 130; Coiron v. Millaudon, 19 How. 113:
Bell v. Donohoe, 17 Fed. 710; Chadbourne v. Coe, 45 Fed. 822; Id., 10 U. S.
App. 83, 2 C. C. A. 329, and 51 Fed. 481.

s Mallow v. Hinde, 12 Wheat. 193; Gregory v. Stetson, 133 U. 8. 579, 10
Sup. Ct. 422; Shields v. Barrow, 17 How. 130. To a bill to set aside a
joint contract for the development of a mine the several promisors are
necessary parties. Smith v. Hawkes, 33 Ill. App. 585.

6 Young v. Cushing, 4 Biss. 4506, Fed. Cas. No. 18,150.

7 Willlams v. Bankhead, 19 Wall. 563; Young v. Cushing, 4 Biss, 456, Fed.
Cas. No. 18,156.

8 See Preston v. Walsh, 10 Fed. 315; Walsh v. Preston, 109 U. 8. 297, 3
Sup. Ct. 169, 245. See, also, Cunningham v. Raillroad Co., 109 U. S. 446,
3 Sup. Ct. 292, 609; Christian v. Railroad Co., 133 U. S. 233, 10 Sup. Ct. 260;
In re Ayers, 123 U. S. 443, 8 Sup. Ct. 164. Cf. Williams v. U. S., 138 U. S.
514, 11 Sup. Ct. 457.

® The necessary parties to a foreclosure action are the mortgagor, the
mortgagee, and those who have obtained interests in the land subsequent
to the mortgage. Fifth Ave. Bank of Brooklyn v. Cudlipp, 1 App. Div. 524,
37 N. Y. Supp. 248. When a trustee named in a trust deed providing for a
successor in case of his removal, ete, removes from the state, he is not a
necessary party to a foreclosure suit. Kisher v. Stiefel, 62 Ill. App. 58n.
A tenant in possession under the mortgagor is a nccessary party on fore-
closure of the mortgage. Runner v. White, 60 Ill. App. 247. In a suit to
foreclose a deed of trust given to secure the bonds of a corporation, the
trustee Is not a necessary party. Hammond v. Tarver (Tex. Sup.) 34 S. W.
729. A trustee in a trust deed is a necessary party to a suit for its fore-
closure. Subsequent mortgagees are proper, but not necessary, partles.
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party is indispensable or not depends largely upon the circum-
stances of each case. Whenever one’s rights will necessarily be
affected by, the decree sought, such person is an indispensable par-
ty.*° A person is affected by a decree when his rights against or
liability to any of the parties to the suit are thereby determined.**
Thus, in a suit to enforce specific performance of the contract of a

Chandler v. O’Neil, 62 Ill. App. 418. A purchaser of mortgaged property
who assumes payment of a portion of the mortgage is a necessary party
to an action to foreclose the mortgage. Mudge v. Hull, 56 Kan. 314, 43 Pac.
242. Neither the heirs nor the personal representative of the trustee named
in a deed of trust are necessary parties to a bill for its foreclosure. Read v.
Rowan, 107 Ala. 366, 18 South, 211. How. Ann. St. § 6704, providing that,
when a mortgage debt is secured by the obligation of any person other
than the mortgagor, such person may be made a party to an action, and it
is not mandatory upon the plaintiff to make an indorser of the note a party
defendant In foreclosure. Steele v. Grove (Mich.) 67 N. W. 963. The per-
sonal representative of a deceased mortgagor, because by law the mortgage
debt is primarily charged on the personal assets, need not be made a party
to the foreclosure of the mortgage. Harlem Co-operation Building & Loan
Ass’'n v. Freeburn (N. J. Ch.) 33 Atl. 514. Where a mortgage is given to
secure coupon notes falling due at different periods, the holder of any one
note may foreclose when it becomes due, and remains unpaid, without
joining as parties the holders of the other notes. Boyer v. Chandler, 160 Il
394, 43 N. E. 803. Where the object of the suit is single, and it is shown
that some of the defendants have interests in distinct questions growing
out of the suit, such defendants are necessary parties, In order to conclude
the entire matter. Brown v. Solary, 37 Fla. 102, 19 South. 161. When a
bill is filed by a member of an association formed for the purpose of trading
in real estate to recover for land sold to the association and conveyed to a
trustee for its use, for an account and a partition of lands unsold, the other
members of the company are necessary parties. Stevenson v. Mathers. 67
I1l. 123. Upon a bill by a surety to be subrogated to the lien of the creditor
upon lands of the principal, the co-sureties are necessary parties. Hook v.
Richeson, 115 Ill. 431, 5 N. E. 98. To a bill in equity under St. 1862, c. 218,
$ 4, to enforce the liability of the ofticers or stockholders of a corporation
for its debts, the corporation must be made a party defendant. Pope v.
Leonard (1874), 115 Mass. 286. On a bill for an accounting involving the
interests of a deceased partner, the latter must be represented in court.
Jenness v. Smith, 58 Mich. 281, 25 N, W. 191,

10 Chadbourne’s Ex'rs v. Coe, 10 U. S. App. 83, 2 C. C. A. 329, and 51 Feq,
481, and cases there cited.

11 Fost. Fed. Prac. § 53; Morgan’s Helrs v. Morgan, 2 Wheat. 290, 297;
Roberts v. Marchant, 1 Hare, 547.
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deceased vendor, all the heirs of the vendor must be joined;** and
80, in the case of a deceased vendee, his heirs or devisees, together
with his personal representatives, should be joined, as, although the
personal estate is primarily chargeable, the real estate, which be-
longs to the heirs and devisees, may be charged with a deficit,'s
and when it is sought to charge debts upon the real estate of a
deceased person which are also chargeable upon the personal estate
the executor or administrator must be joined as a party.'* Gen-
erally, whenever there is & community of interest in the parties,
which may be affected by a decree, all the proper representatives of
that interest are required to be before the court.'®* Persons af-
fected by a common charge or burden must be joined.!*
Exceptions.

There are certain well-defined exceptions to the general rule that
all persons are necessary parties whose interests will be affected
by the decree. The rule exists for the purpose of securing justice
and equity to all concerned. When the reason of the rule fails, the
rule itself likewise fails. It is often practically impossible to
bring all persons before the court who, under a strict application
of the rule, would be necessary parties, and yet where a refusal to
proceed would amount to a denial of all relief to one clearly en-
titled to it.’” “The necessity for the relaxation of the rule is more

12 Townsend v. Champernowne, 9 Price, 130. See, also, Harding v. Handy,
11 Wheat. 104; Jennings v. Jenkins, 9 Ala. 285; Seymour v. Freer, 8 Wall.
202; Roberts v. Marchant, 1 Hare, 547; Morgan's Heirs v. Morgan, 2 Wheat.
290, 297.

18 Townsend v. Champernowne, 9 Price, 130. See, also, Sawyers v. Baker,
66 Ala. 202; Walters v. Walters, 132 Ill. 467, 23 N. E. 1120,

14 Story, Eq. Pl. (10th Ed.) § 160; Fordham v. Rolfe, 1 Tam. 1. See Berry
v. Askham, 2 Vern. 26; Beall v. Taylor, 2 Grat. (Va.) 532.

18 Cooper, Eq. Pl. 66; Ward v. Duke of Northumberland, 2 Anst. 4G9.

16 Sce, also, post, p. 51; Story, Eq. P1. (10th Ed.) § 162; Harris v. Ingledew,
8 P. Wms. 92; Adair v. New River Co, 11 Ves. 429, 444; Avery v. Detten, 7
Johns. Ch. (N. Y.) 211. See, also, Fost. Fed. Prac. (2d. Ed.) §§ 52, 53.

17 ‘““The principle (of the general rule) being founded in convenience, a
departure from it has been said to be Jjustifiable when necessary. And
in all these cases the court has not hesitated to depart from it with the view,
by original and subsequent arrangement, to do all that can be done for the
purposes of justice, rather than hold that no justice shall subsist among
persons who may have entered into these contracts.” Cockburn v. Thomp-
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especially apparent in the courts of the United States, where often-
times the enforcement of the rule would oust them of their juris-
diction, and deprive parties entitled to the interposition of a court
of equity of any remedy whatever.” * Whenever, therefore, it is
impossible to join all persons falling within the description of
necessary parties, but a satisfactory decree can be rendered with-
out manifest injustice to the parties omitted, the court will pro-
ceed without them.!®* The impossibflity of joining all interested

son, 16 Ves. 321, 329. The rule is rather one of convenience than of right,
and is dispensed with where It is extremely difficult or inconvenlent to
pursue it. Scott v. Moore, 3 Scam. (111.) 306. And, as it is adopted for the
promotion of justice, ‘it gives way when its application would defeat that
end. Webster v. French, 11 Ill. 254. Cf. Willis v. Henderson, 4 Scam. (I11.)
13. It ylelds, for instance, where, were it enforced, rights would be de-
feated through interest in the state, which, by reason of its sovereignty, is
exempt from suit. Webster v. French, 11 Ill. 254. “Here is a current of
authority adopting more or less a general principle of exception, by which
the rule that all persons interested must be parties yields, when Jjustice
requires it, in the instance either of plaintiffs or defendants. The rigid
enforcement of the rule would lead to perpetual abatements.” Meux v.
Maltby, 2 Swanst. 277, 284 (leading case). See, also, Wood v. Dummer, 3
Mason, 308, 317, Fed. Cas. No. 17,944; West v. Randall, 2 Mason, 181, 193,
Fed. Cas. No. 17,424; Wendell v. Van Rensselaer, 1 Johns. Ch. (N. Y.) 344,
349; Good v. Blewitt, 13 Ves. 397.

18 Payne v. Hook, 7 Wall. 425, 431.

19 “The general rule is that all persons materially Interested, either as
plaintiffs or defendants, are to be made parties. There are exceptions,
just as old and as well founded as the rule itself. Where the parties are
beyond the jurisdiction, or are so numerous that it is impossible to join them
all, a court of chancery will make such a decree as it can without them. Its
object Is to administer justice; and it will not suffer a rule, founded in its
own sense of propriety and convenience, to become the instrument of a
denial of justice to parties before the court who are entitled to relief. Where
it is practicable to bring all interests before it, it will be done. What is in-
possible or Impracticable it has not the rashness to attempt; but it con-
tents itself with dixposing of the equities before it, leaving, as far as it may,
the rights of other persons unprejudiced.” Wood v. Dummer, 3 Mason, 308,
317, Fed. Cas. No. 17,944, *“The exceptions, therefore, turn upon the same
principle, upon which the rule is founded. They are resolvable into this,
either that the court must wholly deny the plaintiff the equitable relief to
which he is entitled, or that the relief must be granted without making
other persons parties. The latter is deemed the least evil, whenever the
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parties usually arises from the fact that they are without the ju-
risdiction of the court, or unknown to the complainants, or too
numerous to be joined without seriously obstructing or defeating
the suit.?* We will now proceed to consider briefly the established
exceptions to the rule. It must be premised, however, that, even
though a person falls within the description of an excepted class,
yet, if this presence is required for the protection of others who
have been made parties, the court will not proceed without him.??
Thus, where an accounting is prayed for, a respondent has the
right to insist that all persons interested shall be made parties, in
order to dispose of the matter at the time, and thus avoid future
litigation with such persons.?? It should also be noted here that,
where persons prima facie necessary parties are omitted, the bill
must show upon its face the reason for the nonjoinder.?*

court can proceed to do justice between the parties before it, without dis-
turbing the rights or injuring the interests of the absent parties, who are
equally entitled to its protection. And, even in the cases in which the
court will thus administer relief, so solicitous is it to attain the purposes
of substantial justice, that it will generally require the bill to be filed, not
only in behalf of the plaintiff, but also in behalf of all other persons inter-
ested, who are not directly made parties (although in a sense they are thus
made so0), so that they may come in under the decree, and take the benefit
of it, or show it to be erroneous, or en,title themselves to a rehearing.”
Story, Eq. PL (10th Ed.) § 96. See, also, Good v. Blewitt, 13 Ves. 397, 19
Ves. 336: Adair v. New River Co., 11 Ves. 429, 444,

20 Willis v. Henderson, 4 Scam. (I1l1l.) 13. Followed in Whitney v. Mayo,
15 Ill. 251; Prentice v. Kimball, 19 Ill. 320; Smith v. Rotan, 44 Ill. 50G;
Ryan v. Lynch, 68 Ill. 160.

21 “Persons are necessary parties when no decree can be made respccting
the subject-matter of litigation until they are before the court, either as
plaintiffs or as defendants, or where the defendants, already before the
court, have such an interest in having them made parties as to authorize
those defendants to object to proceeding without such parties.” Story. Eq.
Pl. § 136, and see sections 138, 1G6Y; Balilley v. Inglee, 2 Paige (N. Y.) 278.
See, also, Madox v. Jackson, 3 Atk. 406; Angerstein v. Clark, 2 Dickens, 738,
3 Swanst. 147, note; Cockburn v. Thompson, 16 Ves. 321, 326; Dunham v.
Ramsey, 37 N. J. Eq. 388.

22 Dart v. Palmer, 1 Barb. Ch. (N. Y.) v~. See, also, Wilcox v. Pratt, 125
N. Y. 688, 25 N. E. 1091; McCabe v. Bellows, 1 Allen (Mass.) 269.

23 Martin v. McRBryde, 3 Ired. Eq. (N. C.) 531: Gilham v. Cairns, Breese (111)
164. General demurrer to a bill against stockholders will not lie for the fallure
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Same— Persons Whose Interests are Very Small.

It seems that, where a person cannot be joined, he may be omit-
ted, and his interest disregarded, provided it is very small, upon
the principle, “De minimis non curat lex.” 2¢ This exception should
be very strictly construed.

Same—Interests Created to Deprive Court of Jurisdiction.

Where the interest of one party has been spread among a num-
ber for the purpose of thereby defeating the rights of the com-
plainant, the court will proceed without a joinder of such partie's.
“If a party has divided an interest amongst a number of persons
for this purpose, the court, in order that the contrivance may be
frustrated and the equitable relief obtained, allows the suit to
proceed in their absence. Such division is in reality a fraud,—an
attempt to defeat justice by converting the general rule of the
court into an obstruction to the ordinary proceedings. The court
defeats the fraud by refusing to enforce the general rule.” ** “The
rule might, perhaps, be extended lere to a case where an attempt
has been made to defeat the jurisdiction of the federal court by a
merely colorable conveyance to a person of the same citizenship as
the complainant.” 2¢
Same— Persons Who Consent to Decree.

Persons who consent to the decree sought are not necessary par-
ties.?” The fact of their consent should be alleged in the bill.?®
So one who disclaims any interest in the controversy may be omit-
ted.?®

to bring in all the stockholders as defendants, if the bill purports to be flled
against all, and presents a sufficient excuse for not naming some of them.
Brewer v. Association, 58 Mich. 351, 25 N. W, 874.

24 See Union Bank of Louisiana v. Stafford, 12 How. 327; New Orleans
Canal & Banking Co. v. Stafford, Id. 343; Daws v. Benn, 1 Jac. & W. 513;
Attorney General v. Goddard, 1 Turn. & R. 348.

25 Calv. Parties (2d Ed.) p. 61, c. 4. See, also, Yates v. Hambly, 2 Atk.
237; Unilon Bank of Louisiana v. Stafford, 12 How. 327.

26 Fost. Fed. Prac. (2d Ed.) § 54, citing Unlon Bank of Louisiana v. Staf-
ford, 12 How. 327; New Orleans Canal & Banking Co. v. Stafford, 1d. 343;
Leather Manuf'rs’ Nat. Bank v. Cooper, 120 U, 8. 778, 7 Sup. Ct. 777.

27 Mechanics’ Bank v. Seton, 1 Pet. 299.

28 Fost. Fed. Prac. (2d Ed.) § 55. .

29 Vattier v. Hinde, 7 Pet. 252; Mechanics’ Bank of Alexandria v. Seton,
1 Pet. 299. Cf. Rylands v. Latouche, 2 Bligh, 579.
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Same— Persons against Whom Rights are Waived.

AVhere the complainant waives his rights against one who would
otherwise be a necessary party defendant, such person may be
omitted, provided it will not result in prejudice to others who are
made parties.®®

Same— Persons Legally Represented.

In some cases, a court of equity will consider certain parties be-
fore the court as the representatives of all other persons interested,
so far, at least, as to bind their interests, although they are not
and cannot be made parties.®? This is the most important of all
the exceptions to the rule under consideration; for here a person
is bound although he has had no opportunity to be heard, and is
only constructively before the court, while in all the other excep-
tions considered the parties omitted are either not substantially
affected, or are affected by reason of their own act, as where they
have consented to the decree, or acquired their interests in fraud
of the court’s jurisdiction.®?

Illustrations of this class of cases are numerous. Thus, execu-
tors and administrators represent the creditors and distributees in
suits by or against them in their representative capacity.?®> 8o

30 Willlams v. Willlams, 9 Mod. 2909; Anon., 2 Eq. Cas. Abr. 166, pl. 7:
Story, Eq. PL §§ 139, 228. Persons against whom no decree is sought may
sometimes be omitted. See Equity Rule 50; Story, Eq. Pl §§ 87, 139; Wil
liams v. Whinyates, 2 Brown, Ch. 399; Harris v. Ingledew, 3 P. Wms. 91.

31 “It is not to be understood that such a decree absolutely binds the
absent creditors, legatees, or distributees, who have had no opportunity of
proving and presentiug thelr claims so that they are entitled to no redress,
but are deemed to be concluded. On the contrary, although they have no
remedy against the executor or administrator or trustee, yet they have a
right to assert their claim to a share in the property against the creditors,
legatees, or distributees who have received it.” Story, Eq. Pl. (10th Ed.) §
106. The court is solicitous to protect the interests of absent persons not
parties. See Good v. Blewitt, 13 Ves. 397; Angell v. Haddon, 1 Madd. 529,
Dunch v. Kent, 1 Vern. 260. The waiver may be made at the hearing.
Pawlet v. Bishop of Lincoln, 2 Atk. 206; Northey v. Northey, Id. 77.

32 See ante, p. 27.

88 Potter v. Gardner, 12 Wheat. 499; Dandridge v. Washington, 2 Pet.
370; Wainwright v. Waterman, 1 Ves, Jr. 311, 313; Brown v. Dowthwaite.
1 Madd. 446, 448. But see Faithful v. Hunt, 3 Anstr. 751; Attorney General v.
Wynne, Mos. 126. To a bill by an administrator against persons alleged



§§ 9-10) NECESSARY PARTIES, 29

an assignee for creditors represents the insolvent debtor and his
creditors.®** A receiver likewise represents creditors.*® 8o the
figst tenant in tail in esse represents all persons claiming subse-
quent estates in remainder or reversion, after such vested estate
of inheritance.’® *“A court of equity in many cases considers the
tenant in tail as having the whole estate vested in him, at least
for the purposes of suit, and for these purposes does not look be-
yond the estate tail in a suit aiming by the decree to bind the right
to the land.”®*" It is immaterial whether the bill is brought by
or against the tenant in tail. In either case he represents the sub-
sequent interests, and a decree for or against him will bind those
in remainder or reversion, although by the failure of all the pre-
vious estates the estates in remainder or reversion may after-
wards vest in possession.®® “If there be no such tenant in tail in
being, the first person in being entitled to the inheritance should
be made a party, and, if there be no such person in being, then the
tenant for life; and in such a case the decree made will bind the
other persons not in being.®®* * * * 8o, where there are con-

to have been agents of his intestate, for an accounting of their agency, the
beirs of the intestate are not necessary parties because of their interest;
their interest is represented by the administrator. Sturgeon v. Burrall, 1
Il. App. 537.

34 Spragg v. Binkes, 5 Ves. 583, 587. Where the creditors of an insolvent
lebtor, who were parties to an assignment for their benefit, were numer-
ous, and some resided out of the commonwealth, and the residence of others
was unknown, it was held sufficient, in a bill concerning the assets, to make the
debtor and the assignees parties, without joining the creditors. Stevenson
v. Austin, 3 Metc. (Mass.) 474 (1842).

33 Doggett v. Rallroad Co., 99 U. S. 72. Surviving partners represent the
personal representatives of deceased partners. Pagan v. Sparks, 2 Wash.
C. C. 325, Fed. Cas. No. 10,659.

3s Story, Eq. Pl § 144; Calv. Parties, 56; Lloyd v. Johnes, 9 Ves. 37, 65.
See Solhier v, Willilams, 1 Curt. 479, 493, Fed. Cas. No. 13,159. *Those in
remainders were considered as cyphers.,” Reynoldson v. Perkins, Amb. 564.

37 Lloyd v. Johnes, 9 Ves. 37, 57.

3s Story, Eq. Pl. § 144; Cockburn v. Thompson, 16 Ves. 321, 326; Lloyd
v. Jolines, 9 Ves. 37, 57; Reynoldson v. Perkins, Amb. 564, 565. See, also,
Giffard v. Ho:t, 1 Schoales & L. 386, 408, 411; Osborne v. Usher, 6 Brown,
Parl. Cas. 20, 26.

39 Cooper, Eq. Pl. 86; Giffard v. Hort, 1 Schoales & L. 386, 407. And sce
Dursley v. Fitzhardinge, 6 Ves. 251. 1f there be a tenant for life of an un-
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tingent limitations and executory devises to persons not in being,
they may in like manner be barred by a decree against a person
claiming a vested estate of inheritance.”*° And generally per-
sons having subsequent vested or contingent interests are repre-
sented by the tenant of the first estate of inheritance.*!

The general rule in suits affecting trust property is that both
the trustee and the beneficiaries should be made parties.** 8o, in

divided share of an estate, with remainders to his unborn sons in tall, the
tenant for life may maintain a bill for partition, and the decree will be
binding upon his sons when they come in esse. Gaskell v. Gaskell, 6 Sim.
643.

4o Story, Eq. Pl § 145; Coop. Eq. Pl. 36, 77-83; Mitf. Eq. Pl. (Jeremy, Ed.)
173, 174.

41 Story, Eq. Pl. § 146; Lloyd v. Johnes, 9 Ves. 52, 57, 58, 60, 61; Wingfield
v. Whaley, 1 Brown, Parl. Cas. 200. *“But courts of equity are very scrupu-
lous of affecting the interest of persons not before the court in cases of
this sort, where their interest is not dependent upon the prior estate of in-
heritance, and it {8 practicable to make them parties. Hence this principal
of virtual representation does not apply to cases where a person seised in
fee is liable to have that seisin defeated by a shifting use, or conditional
limitation, or executory devise; for in such cases the estate is not sufficiently
represented in equity by persons having the first estate of inheritance, but
the persons entitled to such use, limitation, or devise, if in esse, must also
be made parties.” Story, Eq. Pl. § 147. See, also, Grace v. Terrington, 1
Coll. 3; Goodess v. Willlams, 2 Younge & C. Ch. 595.

42 Story, Eq. Pl. § 207; Daniell, Ch. Pl. & Prac. 192. The trustees have the
legal interest, and therefore they are necessary partles (Neilson v. Churchill,
5 Dana [Ky.] 341; Johnson v. Rankin, 2 Bibb. [Ky.] 184; Harlow v. Mister,
64 Miss. 25, 8 South. 164; Carter v. Jones, 5 Ired. Eq. [N. C.] 196; Malin v.
Malin, 2 Johns. Ch. [N. Y.] 238; Fish v. Howland, 1 Paige [N. Y.] 20; Cas-
siday v. McDaniel, 8 B. Mon. [Ky.] 519. See, also, Wood v. Williams, 4
Madd. 186; Scott v. Nicholl, 3 Russ. 476); for, if they were not, their legal
rights would not be bound by the decree, and they might annoy the defend-
ant by asserting thelr right in an action at law, to which the decree In
equity, being res inter alias acta, would be no answer, and the defendant
would be obliged to resort to another proceeding in a court of equity to
restrain the plaintiff at law from proceedings to enforce a demand which
lias been already satistied under the decree In equity (Daniell, Ch. Pl &
Prac. 192). A suit cannot be brought by the trustee ‘“to the use of” the
beneficial owner, but the latter must sue, for he is the real party in interest.
Kitchins v. Harrall, 54 Miss, 474. Cestuls que trustent may be sole plaintiffs,
where trustee claims adversely and is made a defendant. Webb v, Rail-
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actions between trustees and any of their beneficiaries, “the gen-
eral rule is that all the trustees and all the cestuis que trustent
must be before the court, either as plaintiffs or defendants” ¢*
There are many exceptions to these rules. Where the only object
of the suit is to transfer the property into the possession of the
trustees, it seems that the beneficiaries are not necessary, though
they are proper, parties, while in suits affecting the existence of
the trust property the beneficiaries are necessary parties.** In the

road Co., 9 Fed. 793. The cestuls que trustent or beneficiaries have the equl-
table and ultimate Interest to be affected by the decree, and therefore they
are necessary parties. Adams v. St. Leger, 1 Ball & B. 181; Burt v. Den-
net, 2 Brown, Ch. 225; Stillwell v. M'Neely, 2 N. J. Eq. 305; Tyson v. Apple-
gate, 40 N. J. Eq. 305; Gordon v. Green, 113 Mass. 259; Holland v. Baker,
3 Hare, 68, 72. “In cases, therefore, where an assignment does not pass
the legal title, but only the equitable title, to the property (as, for example,
an assignment of a chose in action), it is usual, if it be not always indis-
pensable, to make the assignor, holding the legal title, a party to the suit.”
Story., Eq. PL § 153. See, also, Daniell, Ch. Pl. & Prac. 197; Chaffraix v.
Board of Liquidation, 11 Fed. 638; Bradley v. Morgan, 2 A. I{. Marsh. (Ky.)
369; Vorhees v. De Myer, 3 Sandf. Ch. (N. Y.) 614; Elderkin v. Shultz, 2
Blackf. (Ind.) 345. Generally, as to the suits by assignees, see Rogers v.
Insurance Co., 6 Paige (N. Y.) 683; Lynchburg Iron Co. v. Tayloe, 79 Va.
671; Walker v. Brooks, 125 Mass. 241; Hagar v. Buck, 44 Vt. 285: Ou-
tario Bank v. Mumford, 2 Barb. Ch. (N. Y.) 696; Hamunond v. Messenger,
9 Sim. 327; Hayward v. Andrews, 106 U. 8. 672, 1 Sup. Ct. 544; Hayes v.
Hayes, 45 N. J. Eq. 461, 17 Atl. 634; Smith v. Brittenham, 109 Ill. 540; Ma-
rine Ins. Co. v. St. Louis, I. M. & 8. Ry. Co., 41 Fed. 643; McArthur v. Scott,
113 U. S. 340, 5 Sup. Ct. 652.

43 Perry, Trusts, § 875; Story, Eq. Pl. § 207; Sears v. Hardy, 120 Mass.
524. In actions by beneficiaries for breach of trust, all the beneficiaries
should be made parties (Bliss, Code Pl. § 109); and, if any of them are de-
ceased, their personal representative must be joined with those surviving
(Petrie v. Petrie, 7 Lans. [N. Y.] 90; Sherman v. Parish, 53 N. Y. 483).
‘““Where there is a general trust for creditors, or others, whose demands
are not distinctly specified in the creation of the trust, as their number, as
well as the difticulty of ascertaining who may answer a general description,
might greatly embarrass the due execution of the trust, courts of equity will
dispense with all the creditors, and others interested in the trust, being
made direct parties.” Story, Eq. Pl § 216.

44 Fost. Fed. Prac. (2d Ed.) § 45. citing Carey v. Brown, 92 U. 8. 171; Har-
rison v. Rowan, 4 Wash. C. C. 202, Fed. Cas. No. 6.143: Morey v. Forsyth,
Walker (Mich.) 465; I‘ranco v. I'ranco, 3 Ves. 76. See, also, Adams v. Brad-
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federal courts the practice on this subject is affected by equity
rule 49, which provides: “In all suits concerning real estate which
is vested in trustees by devise, and such trustees are competent to
sell and give discharges for the proceeds of the sale, and for the
~ rents and profits of the estate, such trustees shall represent the

persons beneficially interested in the estate, or the proceeds, or
the rents and profits, in the same manner and to the same extent
as the executors or administrators in suits concerning personal
estate represent the persons beneficially interested in such per-
sonal estate; and in such cases it shall not be necessary to make
the persons beneficially interested in such real estate or rents and
profits, parties to the suit. But the court may, upon consideration
of the matter on the hearing, if it shall so think fit, order such per-

ley, 12 Mich. 346; Newark Sav. Inst. v. Jones’ Ex'rs, 85 N. J. Eq. 406; Ash-
ton v. Bank, 3 Allen (Mass.) 217; Hickox v. Blliott, 10 Sawy. 415, 22 Fed. 18;
Waring v. Turton, 44 Md. 535; Horsley v. Fawcett, 11 Beav. 565. Cestuls
que trustent are not necessary parties when the only object of the suit Is to
reduce the property into possession, or to collect money. Sill v. Ketchum, Har.
(Mich.) 423; Cook v. Wheeler, Har. (Mich.) 443; Martin v. McReynolds, 6
Mich. 70; Adams v. Bradley, 12 Mich. 346. A trustee may maintain a bill in
equity to redeem a mortgage, made by himself, of the trust estate, without
making his cestul que trust a party to the bill. Boyden v. Partridge, 2 Gray
(Mass.) 190 (1854). In a bill by a trustee to recover trust property from one
to whom a deceased former trustee pledged it to secure his own debt, it is not
necessary to join as defendants the cestuis que trustent, or the widow of per-
sonal representatives of the former trustee, or the sureties on his bond. Ash-
ton v. Bank, 8 Allen (Mass.) 217 (1861). Cestuls que trustent are necessary
parties where the existence or enjoyment of trust property is to be affected
by the prayer of the bill. Cook v. Wheeler, Har. (Mich.) 443. In general the
cestuis que trustent must be made parties. There are some cases where a
trustee may sue without naming the cestui que trust, but the cestui que trust
must be named where the object is to divest them of title. If the demand
existed on the trust fund before the trust was created, a suit may be sustained
against the trustee only. Piatt v. Oliver, 2 McLean, 267, Fed. Cas. No. 11,115.
The person secured by a deed of trust IS a necessary party to a suit by which
his security is to be affected; the trustee, though a proper party, is hardly
to be deemed a proper representative of his interest. Ridenour v. Shideler. 5
IIl. App. 180. On a bill in equity against a trustee under a will to establish
a resulting trust in the bulk of the estate, the court will order persons, who
may claim the same as cestuis que trustent under the will, to be made parties
defendant. Sears v. Hardy (1876) 120 Mass. 524.
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sons to be made parties.” Where the beneficiaries are very numer-
ous, as in the case of trustees to secure bondholders, the trustees
sufficiently represent the beneficiaries.** In a suit by a stranger
against a trustee to defeat the trust altogether, the cestui que trust
is not a necessary party defendant, if the powers or duties of the
trustee with respect to the execution of the trust are such that
those for whom he holds will be bound by what is done against him
as well as what is done by him.*®* 8o those who have demands
prior to the creaiion of the trust may enforce them against the
trustees without bringing in the beneficiaries, if the trustees have
the absolute disposition of the property.*” But if they have no
such power, as in case of trustees to convey to certain uses, the
beneficiaries must be made parties.*® 8o the beneficiary is not a
necessary party to a bill to quiet title brought against the heirs
of a trustee by a person to whom the trustee had conveyed trust
property.*®

Where persons have a common interest in the property in con-
troversy, or are said to claim under a common right by reason
of a common interest in the settlement of some disputed question,
without a common interest in the property involved, and are very
numerous, one or more may sue or defend on behalf of them-
selves and all others similarly situated.®® Thus, one or more

48 Chicago & G. W. Rallroad Land Co. v. Peck, 112 Ill. 408; Van Vechten
v. Terry, 2 Johns. Ch. (N. Y.) 197; Kerrison v. Stewart, 93 U. 8. 155; Shaw
v. Raflroad Co., 100 U. 8. 605; Beals v. Rallroad Co., 133 U. 8. 290, 10 Sup.
Ct. 314; Elwell v. Fosdick, 134 U. 8. 500, 10 Sup. Ct. 598; Leavenworth County
Com’rs v. Chicago, R. I. & P. Ry. Co., 134 U. S. 688, 10 Sup. Ct. 708. A bene-
ficlary may be made a party upon application. Williams v. Morgan, 111 U. S.
684, 4 Sup. Ct. 638. A bondholder is not entitled to foreclose a mortgage by
which he is secured, merely because of delay of the trustee, no request having
heen made to the trustee to foreclose. Beebe v. Power Co., 13 Misc. Rep. 737,
35 N. Y. Supp. 1.

46 Vetterlein v. Barnes, 124 U. 8. 169, 8 Sup. Ct. 441; Kerrison v. Stewart,
93 U. 8. 155; Smith v. City of Portland, 30 Fed. 734; Vetterlein v. Barker, 45
Fed. 741; Winslow v. Railroad Co., 4 Minn. 313 (Gil. 230); Rogers v. Rogers,
8 Paige (N. Y.) 379; Hunt v. Weiner, 39 Ark. 70.

47 Story, Eq. PL. §§ 149, 207, 215, 216; Kerrison v. Stewart, 93 U. 8. 155.

48 Story, Eq. P1. § 149; Bliss, Code Pl. § 109b.

49 Gridley v. Wynant, 23 How. 500.

80 Fost. Fed. Prac. § 46; Story, Eq. Pl § 97. See People v. Sturtevant, 9

SH.EQ.PL.—3
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stockholders in a corporation, or partners or creditors or bond-
holders, may sue on behalf of themselves and others similarly sit-
uated, where the members of the class are very numerous.®! But,
where property was mortgaged directly to 15 named bondholders,
it was held that one could not sue on behalf of himself and others,
but that all must join in the bill.’* 8o, in the case of numerous
persons jointly liable, it is sufficient if enough are brought before
the court to fairly represent the interests of all, where those inter-
ests are of a common character and responsibility.®® Thus, a cred-

N. Y. 263: Newcomb v. Horton, 18 Wis. 566; West v. Randall, 2 Mason. 181.
Fed. Cas. No. 17,424. When it is apparent that the parties who may be affected
by the decree are very numerous, and that to require the joinder of all who
may be interested will be virtually to deny any remedy to a complainant, their
joinder will not be insisted upon. Pettibone v. McGraw, 6 Mich. 441, 445.
Where the persons interested In the subject-matter of a suit in equity are
numerous, it is within the discretion of the court to determine whether or not
they should be made parties. Smith v. Willlams (1875) 116 Mass. 510.

51 Bills by stockholders: Bacon v. Robertson, 18 How. 480; Hazard v. Du-
rant, 11 R. I. 195; Crease v. Babcock, 10 Mete. (Mass.) 525, 532; Hersey v.
Veazie, 24 Me. 1; Wallworth v. Holt, 4 Mylne & C. 619; YWestern R. Co. v.
Nolan, 48 N. Y. 513; Atlanta Real-Estate Co. v. Atlanta Nat. Bank, 756 Ga. 40:
Menier v. Telegraph Works, 9 Ch. App. 350; Bagshaw v. Railroad Co., 7 Hare,
114. Bills by members of unincorporated associations: Story, Eq. Pl § 107:
Mandeville v. Riggs, 2 Pet. 482, 487; Mann v. Butler, 2 Barb. Ch. (N. Y.) 362;
West v. Randall, 2 Mason, 181, 194, Fed. Cas. No. 17,424; Barker v. Walters,
8 Beav. 92; Bainbridge v. Burton, 2 Beav. 539; Birmingham v. Gallagher, 112
Mass. 190; Hichens v. Congreve, 4 Russ. 562; Chancey v. May, Prec. Ch.
592; Martin v. Dryden, 1 Gilman (Ill.) 187. Bondholders: Central R. & B.
Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 387: Galveston R. R. v. Cowdrey. 11
Wall. 459. Creditors and legatees: Fink v. Patterson, 21 Fed. 602; Wakeman
v. Grover, 4 Paige (N. Y.) 23; Ross v. Crary, 1 Paige (N. Y.) 416; Cockburn
v. Thompson, 16 Ves. 321; Dandridge v. Washington’s Ex'rs, 2 Pet. 370. As
to residuary legatees, see Hallett v. Hallett, 2 Paige (N. Y.) 15; Pray v. Belt,
1 Pet. 670; Brown v. Ricketts, 3 Johns. Ch, (N. Y.) 553, 5655; Kettle v. Crary,
1 Paige (N. Y.) 416, note. A member of a class for whose bLenefit a charity
was founded may maintain a suit on behalf of himself and all the other mem-
bers of the class. Smith v. Swormstedt, 16 How. 288.

52 Railroad Co. v. Orr, 18 Wall. 471.

53 Story, Eq. Pl. § 116. See, also, Meux v. Maltby, 2 Swanst. 277, 284;
Cockburn v. Thompson, 16 Ves. 321, 328; Ralilroad Co. v. Howard, 7 Wall.
892; Mandeville v. Riggs, 2 Pet. 482; Wood v. Dummer, 8 Mason, 308, 815.
Fed. Cas. No. 17,944; Ayres v. Carver, 17 How. 591,
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itor may maintain a bill against the committee of & voluntary club
or association without joining the other members of the club, when
the latter are numerous or unknown.’* In the federal courts the
practice in such cases is regulated by equity rule 48, which is as
follows: “When the parties on either side are very numerous, and
cannot, without manifest inconvenience and oppressive delays in
the suit, be all brought before it, the court, in its discretion, may
dispense with making all of them parties, and may proceed in
the suit, having sufficient parties before it to represent all the ad-
verse interests of the plaintiffs and the defendants in the suit prop
erly before it. But in such cases the decree shall be without prej-
udice to the rights and claims of all the absent parties.”® 1In
cases of this kind the bill must show that the suit is thus brought
individually and on behalf of others,’® and that they are too nu-
merous to be joined; and, if one or more of a class is sued, the
names of all in that class should be given, and the court requested
to select those who are to be served with process and to defend
the suit.®?

54 Cullen v. Queensberry, 1 Brown, Ch. 101; Cousins v. Smith, 13 Ves. 544.
“In such a case, it seems proper, if indeed it be not indispensable, to charge in
the bill that the members are numerous, and many unknown.” S8tory, Eq. Pl
§ 116. See, also, Lanchester v. Thompson, 5 Madd. 4, 12, 18. A Dbill may be
brought on behalf of a voluntary association, the individual members of which
are too numerous to be joined as plaintiff, in the name of a few, for themselves
and all the other members. Birmingham v. Gallagher (1873) 112 Mass. 190;
Snow v. Wheeler (1873) 113 Mass. 179; Martin v. Dryden, 1 Gilman (Ill.) 187.
Followed by Whitney v. Mayo, 15 IIl. 251.

55 See McArthur v. Scott, 113 U. 8. 340, 5 Sup. Ct. 652,

86 Ayres v. Carver, 17 How. 591; Lanchester v. Thompson, 5§ Madd. 4, 12,
13; Story, Eq. Pl. § 116. The bill should be filed in behalf of interested persons
not joined, so that they may come in under the decree. Whitney v. Mayo, 15
1IL 251. If a bill In equity is brought in behalf of the plaintiff and such others
having a like interest as may come in to prosecute the suit, and no others come
n. the plaintiff, in order to maintain his bill, must show that he is himself en-
titled to equitable relief. Hubbell v. Warren (1864) 8 Allen (Mass.) 173.

87 Ayres v. Carver, 17 How. 591.
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SAME —-PROPER BUT NOT INDISPENSABLE PARTIES.

11. Persons, though not necessary or indispensable parties,
may sometimes be proper parties.

12. Proper but not indispensable parties may be divided
into two classes:
(a) Persons who may be made parties or not at the op-
tion of complainant.
(b) Persons who must be made parties if they can be
reached.

13. FORMAL PARTIES—Persons having no interest in
the particular question at issue, but who have an
interest in the subject-matter of the suit, which
may be conveniently settled in the suit, may be
made parties or not at the option of complain-
ant. Such persons are called ‘‘formal parties.”

14. PARTIES WITH SEPARABLE INTERESTS—Persons
who are interested in the controversy, but whose
interest is such that the controversy can be satis-
factorily determined as to those made parties with-
out prejudicing the rights of those not made parties,
are necessary parties, if they can be reached, but
otherwise the court will proceed without them.

Formal Parties.

Formal or nominal parties are those who have no connection
with the main controversy,—that is, no real interest in the ques-
tion at issue,—but who still have an interest of some kind in the
subject-matter of the suit, and arc often made parties for purposes
of convenience and to prevent future litigation.? Thus, if a trus-

§8 11-14. 1 Williams v. Bankhead. 19 Wall. 563. See, also, Taylor v. Holmes,
14 Fed. 498; Chadbourne’s Ex'rs v. Coe, 10 U. S. App. 78, 83, 2 C. C. A. 327,
1 Fed. 479, and cases cited. Where the owner of land mortgages the same,
and afterwards conveys it to another, if his wife jolns in the conveyance she
aeed not be made a party to a suit to foreclose the mortgage. Koerner v. Gauss,
57 I1l. App. 668. The wife is a proper party to a bill filed by the husband to
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tee has fraudulently or improperly parted with the trust property,
the assignee to whom such property was transferred is only a
nominal party to a suit by the cestuis que trustent against the trus-
tee.? And in cases of assignment by act of the parties the as-
signor is generally a formal or nominal party wherever the assign-
ment is absolute and unconditional, divesting him of all equitable
interest, and its extent and validity are unquestioned.®? The same
is also generally true of assignees pendente lite, who are bound by
a decree affecting parties to the suit under whom they claim,
though it is often important that they be brought in for the
proper determination of the controversy.* Generally, neither their
joinder nor omission can be made ground of objection to the bill,
and, as they are thus really upon neither side of the controversy,
it is optional with the complainant to join them or not. If joined,
that fact cannot oust the jurisdiction of the court, nor, if omitted,
will it prevent the rendition of the decree, and they may always
be omitted when without the jurisdiction.®

protect the homestead against a mortgage not signed by her. Shoemaker v.
Ganrdner, 19 Mich. 96.

2 Wormley v. Wormley. 8 Wheat. 421; Walden v. Skinner, 101 U. 8. 577.

8 Story, Eq. Pl. § 153. See Whitney v. McKinney, 7 Johns. Ch. (N. Y.) 144;
Miller v. Bear, 3 Paige (N. Y.) 467; Trecothick v. Austin, 4 Mason, 41, Fed.
Cas. No. 14,164. See Cole v. Lake Co., 54 N. H. 242. The promisee named in
a written contract, who has transferred it by an unconditional verbal assign-
ment, need not be made a party to a sult by his assignee for specific perform-
ance of the contract. Currier v. Howard (1860) 14 Gray (Mass.) 511. Where
the judgment creditor has assigned the demand upon which the judgment was
rendered, to secure a debt of equal amount, the assignee alone, or those succeed-
ing to his rights, can bring suit in equity to enforce the judgment. Andrews
v. Kibbee, 12 Mich. 94. A mortgagee who has assigned the debt and mortgage
{8 a proper, though not a necessary, party to an action by the assignee to fore-
close. Merrill v. Bischoff, 3 App. Div. 361, 38 N. Y. Supp. 194. To a bill to
set aside a deed of lands for fraud, the grantee, who has conveyed his title,
is a proper, though not perhaps a necessary, party. Buchoz v. Lecour, 9 Mich.
234. In a bill in equity by the assignee of a chose In action, the assignor is a
pecessary party, if there remains any right or liability in the assignor which
may be affected by the decree. Montague v. Lobdell (1853) 11 Cush. (Mass.)
111. And see Currier v. Howard, 14 Gray (Mass.) 511, 513.

4 Pheenix Mut. Life Ins. Co. v. Batchen, 6 Ill. App. 621.

s Story, Eq. Pl. § 156; Wormley v. Wormley, 8 \Wheat. 421. See, also,
Walden v. Skinner, 101 U. 8. 577; Bacon v. Rives, 106 U. S. 99, 1 Sup. Ct. 3;
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LParties with Separable Interests.

The second class of persons who are proper but not indispensa-
ble ‘parties are those who must be made parties if possible, but
without whom the court will proceed to a decree if it is imprac-
ticable to join them. Such persons are often loosely designated as
“necessary parties,” though the term is not used in its full sig-
nificance. They are necessary parties only if they can be reached;
otherwise they may be omitted. They have been defined as “per-
sons having an interest in the controversy, and who ought to be
made parties, in order that the court may act on that rule which
requires it to decide on and finally determine the whole contro-
versy, and do complete justice, by adjusting all the rights involved
in it. These persons are commonly termed ‘necessary parties’; but,
if their interests are separable from those of the parties before the
court, so that the court can proceed to a decree, and do complete
and final justice without affecting other persons not before the
court, the latter are not indispensable parties.”® Persons of this
class are thus more than mere formal or nominal parties, since they
must be joined if the power of the court can reach them, but are
still not indispensable, as, by reason of the fact that their inter-
ests are separable, the controversy may still be properly disposed
of as to those before the court. Persons with separable interests
constitute an exception to the general rule, already given, that all
persons interested in the subject-matter of the controversy should
be made parties. A rule established to secure equity will not be
80 applied as to work inequity. Whenever, therefore, persons'who
ordinarily should be made parties cannot be reached, they may
be omitted, if their interests are separable.” The line between this

Taylor v. Holmes, 14 Fed. 498; Pacific R. R. v. Ketchum, 101 U. S. 289. The
husband of a married woman may join with her as plaintiff in a bill in eq-
uity, in a case in which he has no interest. Burns v. Lynde (1863) 6 Allen
(Mass.) 305. The nonjoinder of one who, by reason of a nominal or formal
Interest, might properly have been joined, is not fatal, where entire justice
can be done without him. Starne v. Farr, 17 Ill. App. 491.

¢ Per Mr. Justice Curtis in Shields v. Barrow, 17 How. 130, 139. See, also,
Willlams v. Bankhead, 19 Wall. 563; Chadbourne’s Ex'rs v. Coe, 10 U. 8.
App. 78, 83, 2 C. C. A. 327, and 51 Fed. 479.

7 Hays v. Humphreys, 37 Fed. 283; Traders’ Bank v. Campbell, 14 Wall.
87; West v. Randall, 2 Mason, 181, 192, Fed. Cas. No. 17,424, One out of
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class of persons, who are only sometimes strictly necessary par-
ties, and the first class, who are always necessary parties, is diffi-
cult to draw, for the reason that the test whether a person stands
in the one class or the other must depend, in many instances, upon
the particular circumstances of the case, and persons who, if classed
by their interest alone, might not be necessary parties, their inter-
ests being separable, may become indispensable because their pres-
ence is necessary to the protection of others.*®

“The doctrine ordinarily laid down on this point is that where
the persons who are out of the jurisdiction are merely passive ob-
jects of the judgment of the court, or their rights are merely in-
cidental to those of the parties before the court, then, inasmuch as
a complete decree may be obtained without them, they may be
dispensed with. DBut if such absent persons are to be active in
the performance or execution of the decree, or if they have rights
wholly distinct from those of the other parties, or if the decree
ought to be pursued against them, then the court cannot properly
proceed to a determination of the whole cause without their being

the jurisdiction need not be made a party, if a decree can be made without
manifest injustice to him. Towle v. Pierce, 12 Metc. (Mass.) 329. In such
case the rellief granted will be so molded as not to affect the absent party’s
interest. Mechanics’ Bank v. Seton, 1 Pet. 299; Cameron v. McRoberts, 3
Wheat. 591. “Where a person is Interested in the controversy, but will not
be directly affected by a decree made in his absence, he is not an indis-
pensable party, but he should be made a party, if possible, and the court will
not proceed to a decree without him if he can be reached.” Willlams v.
Bankhead, 19 Wall. 563, 571. The omission of partles who cannot be
reached is authorized by equity rule 47, and Rev. St. U. 8. § 737, but the rule
and statute amount merely to a reaffirmance of the rule which prevails inde-
pendently of them. They do not authorize a decree, in the absence of indis-
pensable parties. Shields v. Barrow, 17 How. 130. See, also, Gregory v.
Stetson, 133 U. 8. 579, 10 Sup. Ct. 422; Wall v. Thomas, 41 Fed. 620. The
rule that prohibits a court of equity from making a decree, unless all those
who are substantially interested are made parties to the suit, is inapplicable
in a case where it is not in the power of the complainants to make them
parties. Michigan State Bank v. Hastings, 1 Doug. (Mich.) 225.

s The nature of the rule and the reasons for its adoption are clearly stated
in Elmendorf v. Taylor, 10 Wheat. 152, and Mallow v. Hinde, 12 Wheat. 193.
See, also, Gregory v. Stetson, 133 U. S. 579, 10 Sup. Ct. 422; Wall v. Thoas,
41 Fed. 620; Gregory v. 8wift, 39 Fed. 708; Conolly v. Wells, 33 Fed. 205.
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made parties. And, under such circumstances, their being out of
the jurisdiction constitutes no ground for proceeding to any decree
against them, or their rights or interests; but the suit, so far,
at least, as their rights and interests are concerned, should be
stayed; for to this extent it is unavoidably defective.” ®

In the case of a breach of trust by several trustees who are all
implicated, the liability of such trustees is joint and several, and
therefore, in a suit by the cestui que trust for equitable relief, he
may join one or all as respondents.’® 8o, in a suit to foreclose a
mortgage, persons having liens subsequent to that of the mortgage,
as second mortgagees, are not indispensable parties.’* And a'stock-
holder, suing in equity to restrain a corporation from acting be-
yond its authority and in violation of his rights, need not join the
directors of such corporation, unless he seeks relief against them
also.’? So where a bill was brought in the federal court in Ken-
tucky against three parties, one of whom was stated to be a citi-
zen of Virginia, but the citizenship of the other two was not men-
tioned, it was held by the United States supreme court that ¥ the
one whose citizenship was thus given had a distinct interest in
the subject-matter of the controversy, so that substantial justice
could be done, so far as he was interested, without affecting the
other two, the jurisdiction of the court might be exercised as to
him alone, but that, if the interest of all was joint, the circuit court
had no jurisdiction to proceed, the two whose residence was not
stated being citizens of the same state as the complainant.'®
Again, when a bill was filed by some of the heirs of a deceased per-
son to set aside a deed procured from the ancestor by fraud, and
the court ordered a sale of the estate to pay the charges equitably

¢ Story, Eq. Pl. § 81. See, also, Cassidy v. Shimmin, 122 Mass. 406.

10 Heath v. Railway Co., 8 Blatchf. 347, Fed. Cas. No. 6,306. See Parsons
v. Howard, 2 Woods, 1, Fed. Cas. No. 10,777; Hazard v. Durant, 19 Fed. 471.

11 See Brewster v. Wakefleld, 22 How. 118; Howard v. Railway Co., 101
U. S. 837. The holder of a mortgage, filing a bill to foreclose the same, need
not make other mortgagees parties. The right of those whose mortgages
have precedence over his he cannot disturb, and his bill will affect the
rights of only such subsequent mortgagees as he makes parties to his suit.
Chandler v. O’Neil, 62 I1l. App. 418.
12 ‘Heath v. Raillway Co., 8 Blatchf. 347, Fed. Cas. No. 6,306.

13 Cameron v, McRoberts, 3 Wheat. 591,

1
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dune the grantee for advances, etc., it was held necessary that all
the heirs should be made parties before such sale could be or-
dered; but it was also provided that, if all such heirs could not be
brought before the court, a sale was to be made of the undivided
interests of those who did appear.’* The test applicable, though
not always easy to apply, is the joint or several nature of the in-
terest by reason of which the general rule we have first stated re-
quires a joinder; and if it is a separable one, so that the rights
of each person are susceptible of a distinct and independent ad-
judication, any who are beyond the jurisdiction of the court may
be omitted.!®

Same— When Persons with Separable Interests may be Omitted.

As has been intimated, persons of the class under consideration
under some circumstances are necessary parties, without whom
the court will not proceed, while under other circumstances they
are not indispensable parties, and the court will proceed without
them. In other words, the class constitutes an exception to the
general rule that all persons interested in the subject-matter of
the suit or the object of the bill should be made parties. The ex-
ception rests upon the principle that, as the object of the general
rule is to insure justice between all parties in interest, courts of
equity will not suffer it to be so applied as to work injustice.’®
If the court can dispose of the merits of the case before it without
prejudice to the rights or interests of other persons who are not
parties, and it is wholly impracticable to make such persons par-
ties, to apply the rule would result in gross injustice; it would
amount to a denial of equity.!” “On the other hand, if complete

14 See Handy v. Harding, 11 Wheat. 103.

18 See, generally, Cameron v. McRoberts, 3 Wheat. 591; Gridley v. Wynant,
23 How. 500; Hazard v. Durant, 19 Fed. 471; Parsons v. Howard, 2 Woods.
1, 5, Fed. Cas. No. 10,777; Darwent v. Walton, 2 Atk. 510; Prout v. Roby.
15 Wall. 471.

16 Story, Eq. PL. § 77; Cockburn v. Thompson, 16 Ves. 321; West v. Ran-
dall, 2 Mason, 181, 190, Fed. Cas. No. 17,424; Elmendorf v. Taylor, 10 Wheat.
152; Hallett v. Hallett, 2 Paige (N. Y.) 15; Brasher’s Ex'rs v. Van Cortlandt,
2 Johns. Ch. (N. Y.) 242, 245; Wendell v. Van Rensselaer, 1 Johns. Ch. (N. Y.)
349.

17 Story, Eq. PL § 78. In Wood v. Dummer, 3 Mason, 317, Fed. Cas. No.
17,944, the general rule, and the exceptions to it, were summed up in the
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justice between the parties before the court cannot be done with-
out others being made parties, whose rights or interests will be
prejudiced by a decree, then the court will altogether stay its pro-
ceedings, even though those other parties cannot be brought be-
fore the court; for in such cases the court will not, by its en-
deavors to do justice between the parties before it, risk the doing
of positive injustice to other parties not before it, whose claims are,
or may be, equally meritorious.” **

The exception, therefore, rests upon the utter impracticability
of making all interested persons parties, and the possibility of
doing substantial equity without them. There are several cases
in which it is impracticable to make interested persons parties. -
It is obviously so when such persons are without the jurisdiction
of the court, and consequently cannot be reached by its process.
In such a case, to require such persons to be made parties would
be equivalent to a dismissal of the suit, and amount to a denial
of justice. Therefore, if persons prima facie necessary parties are
out of the jurisdiction, they may be dispensed with, provided their
interests will not be prejudiced by the decree, and they are not
indispensable to the just ascertainment of the merits of the case

following language: ‘“The general rule is that all persons materially Inter-
ested, either as plaintiffs or defendants, are to be made parties. There are
exceptions, just as old and as well founded as the rule itself. YWhere the
parties are beyond the jurisdiction, or are so numerous that it i8 impossible-
to join them all, a court of chancery will make such a decree as it can with-
out them. Its object is to administer justice; and it will not suffer a rule,
founded in its own sense of propriety and convenience, to become the instru-
ment of a denial of justice to parties before the court who are entitled to
relief. What is practicable, to bring all interest before it, will be done.
What {8 impossible or impracticable it has not the rashness to attempt, but
it contents itself with disposing of the equities before it, leaving, as far as
it may, the rights of other persons unprejudiced.”

18 Story, Eq. Pl. §§ 77, 130-134. See, also, Hallett v. Hallett, 2 Paige (N.
Y.) 15; West v. Randall, 2 Mason, 181, 190, Ked. Cas. No. 17,424; Fell v.
Brown, 2 Brown, Ch. 276; Marshall v. Beverley, 5 Wheat. 313; Joy v. Wirtz,
1 Wash, C. C. 517, Fed. Cas. No. 7,554; Ward v. Arredondo, 1 Paine, 410.
Fed. Cas. No. 17,148; Beaumont v. Meredith, 3 Ves. & B. 180. And where
persons who are necessary parties refuse to appear, and the court has no
power to reach them by its process and to compel them to appear. the bill
as to them must be dismissed. Town of Virden v. Needles, 98 Ill. 366.
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before the court.!®* Thus, though all the partners must ordinarily
be made parties to a bill against the partnership, if one partner
resides in a foreign country, where he cannot be reached, the court
will usually make a decree against the partners who are within
its jurisdiction.r*

When an interested party is out of the jurisdiction of the court,
and it is sought to proceed in his absence, the bill should allege
that he is out of the jurisdiction; but his name should be given,
and process prayed against him. If he should afterwards come
within the jurisdiction, he should be brought before the court.*!
A second exception, based on the impracticability of making par-
ties, is where the personal representative of a deceased person
would be a necessary party, but it is charged in the bill that no
such representative is in existence, as where the representation
is in litigation. In such a case the court will proceed to a decree,
if it can be done without prejudice; and, if not, then it will post-
pone the cause until the proper parties can be made.?? “So, if
the persons who are proper parties are unknown to the plaintiff,
and the fact is so charged in the bill, and the bill seeks a dis-
covery of those parties, for the purpose of bringing them before
the court, the objection of want of parties will not be allowed to

19 Story, Eq. PL. § 8; Russell v. Clark, 7 Cranch, 69; Mallow v. Hinde, 12
Wheat. 193; West v. Randall, 2 Mason, 181, 190, Fed. Cas. No. 17,424;
Traders’ Bank v. Campbell, 14 Wall. 87; Vattier v. Hinde, 7 Pet. 252; Carey
v. Hoxey, 11 Ga. 645; Towle v. Plerce, 12 Metc. (Mass.) 329; Farmers' &
Mechanics’ Bank v. Polk, 1 Del. Ch. 167; Equity Rule 47. See ante, p. 41.

20 Palmer v. Stevens, 100 Mass. 461; Towle v. Plerce, 12 Metc. (Mass.)
329; Cowslad v. Cely, Prec. Ch. 83; Darwent v. Walton, 2 Atk. 510. Cf.
Vose v. Philbrook, 3 Story, 335, Fed. Cas. No. 17,010.

21 Story, Eq. Pl. § 80; Munoz v. De Tastet, 1 Beav. 109, note: Tobin v.
Walkinshaw, McAll 26, 31, Fed. Cas. No. 14,068. But see Haddock v. Thom-
linson, 2 Sim. & S. 219.

22 Plunket v. Penson, 2 Atk. 51; Carey v. Hoxey, 11 Ga. 652; Vann v. Har-
gett, 2 Dev. & B. Eq. (N. C.) 81; Atkinson v. Henshaw, 2 Ves. & B. 85; Jones
v. Frost, 8 Madd. 1; D’Aranda v. Whittingham, Mos. 84. See Humphreys v.
Humphreys, 8 P. Wms. 349. All persons interested in the subject of a suit in
equity must, as a general rule, be made parties; and it is not enough to ex-
cuse the omission of a party or his representative that he {s dead, and that
no representative has been appointed. Martin v. McBryde, 8 Ired. Eq. (N. C.)
531
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prevail, for the reason already assigned, and for the additional
reason that it is one of the very objects of the bill to obtain the
information which will enable the plaintiff to cure the defect, and
in no other way can it be cured.” ** So, where the parties are very
numerous, as has been seen, the court will not insist on all being
made parties, but will dispense with some of them, and proceed to a
decree, if it can be done without prejudice to those not actually before
the court.?¢

PARTIES COMPLAINANT—CAPACITY TO SUE.

16. In general, all persons not incapacitated by some spe-
cial disability may sue in equity in their own right.

16. Incapacity to sue in equity may be either

(a) Absolute, which wholly disables the party while it
continues to exist, as in the case of an alien enemy;
or

(b) Partial, which disables the person from suing with-

out the aid of another, as in the case of

(1) Infants.
(%) Persons non compotes mentis.
(8) Married women, unless enabled by statute.

23 Story, Eq. Pl. § 92; Bowyer v. Covert, 1 Vern. 95; Heath v. Percival, 1 P.
Wms. 682, 684; Fenn v. Craig, 3 Younge & C. 216, 224.

24 Story, Eq. Pl § 94; Cockburn v. Thompson, 16 Ves. 321; West v. Randall
2 Mason, 181, 192-196, Fed. Cas. No. 17,424; Wendell’'s Ex'rs v. Van Rensse-
laer, 1 Johns. Ch. (N. Y.) 344, 349; Wood v. Dummer, 3 Mason, 308, Fed. Cas.
No. 17,944; Meux v. Maltby, 2 Swanst. 277; Stimson v. Lewis, 36 Vt. 91:
Mandeville v. Riggs, 2 Pet. 482; Fenn v. Craig, 3 Younge & C. 216, 224, and
note; Smith v. Swormstedt, 16 How. 288; Jewett v. Tucker, 139 Mass. 560,
2 N. E. 680. See U. S. Equity Rule 48. The bill should allege that the par-
ties are too numerous to be joined. Whitney v. Mayo, 15 Ill. 251; Wallworfth
v. Holt, 4 Mylne & C. 619, (35. Cases where one or more are permitted to
sue or defend on behalf of the others are illustrations of this' principle of
exception. See ante, p. 28. Sce, also, Strong v. Waterman, 11 Paige (N. Y.)
G07; Bromley v. Smith, 1 Sim. 8; Bouton v. City of Brooklyn, 15 Barb. (N. Y.)
375; People v. Sturtevant, 9 N. Y. 263; Newcomb v, Horton, 18 Wis. 566.
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Complainants in General.

The general rule above given includes in its scope all sorts and
conditions of persons not subject to some special disability, and
the term “persons” refers, not only to natural persons of full age
and sound mind, but to artificial persons, as bodies politic and
corporate.! Thus, a corporation may sue in equity, whether mu-
nicipal or private,? and a state may sue in any of the federal
courts.? So foreign sovereigns acknowledged by our government,
and not at war with this country, may sue in our courts, when they
have a just right;* the constitution of the United States expressly
giving jurisdiction to the federal courts where foreign states are
parties.® Foreign corporations, also, whether private or munic-
ipal, and when not belonging to a public enemy, may sue in equity,
and it has been usual to maintain suits by them upon principles of
international justice.® Foreign executors and administrators,
such as those appointed in another state than that where the suit
is brought, cannot, in general, sue without taking out ancillary
letters of administration unless title is vested in them as trustees
by devise.* The United States may also sue in equity, though, as

§8 15-16. 1 Story, Eq. PL § 50 et seq.; Lubé, Eq. p. 34.

2 Story, Eq. Pl. §§ 50, 55; Board of Domestic Missions of German Reformed
Church v. Von Puechelstein, 27 N. J. Eq. 30; Robinson v. Smith, 3 Paige (N.
Y.) 222; Mauney v. Manufacturing Co., 4 Ired. Eq. (N. C.) 195; Inhabitants of
Montville v. Haughton, 7 Conn. 543; Dewing v. Perdicaries, 86 U. S. 196.

8 Ames v. Kansas, 111 U. S. 449, 4 Sup. Ct. 437.

¢ King of Spain v, Oliver, 2 Wash. C. C. 429, Fed. Cas. No. 7,814; King of
Spain v. Machado, 4 Russ. 225, 238; Hullet v. King of Spain, 2 Bligh (N. S.) 31,
31; City of Birne v. Bank of England, 9 Ves. 347; Dolder v. Bank, 10 Ves.
352. It is a condition precedent, however, that such foreign sovereign or state
shall have been recognized by our government. See Gelston v. Hoyt, 3 Wheat.
246, 324.

s Const. art. 3, § 2; King of Spain v. Oliver, 2 Wash. C. C. 429, Fed. Cas.
No. 7,814. The Cherokee Nation of Indians was held not to be within the
rule as to “foreign states,” as the term is used in the constitution, and there-
fore could not maintain an action in the courts of the United States. See
Cherokee Nation v. State, 5 Pet. 1.

6 South Carolina Bank v. Case, 8 Barn. & C. 427; Henriques v. Dutch Co.,
2 Ld. Raym. 1532; Soclety for Propagation of Gospel v. Town of New
Haven, 8 Wheat. 464; Silver Lake Bank v. North, 4 Johns. Ch. (N. Y.) 370;
Story, Eq. Pl § 55.

7 Crosw. Ex'rs & Adm'rs, § 564.
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we shall hereafter see, it cannot be made a defendant unless the ex-
emption be waived by statute.®
Persons under Absolute Disability.

It has been mentioned above that the incapacity to sue in equity
is of two kinds,—absolute and partial. The only instance of the
former is that of an alien enemy,—that is, a subject of a country at
war with the United States, who is absolutely debarred from the
privilege of suing in our courts so long as he continues in that
character,” though it seems that, if any country permits an alien
enemy to be sued at law in its courts, he should be allowed every
effectual means of establishing his defense, even to the extent of
bringing a bill in equity for discovery.’® This appears to be the
only exception to the rule. No such rule, however, applies to an
alien friend, whose rights are fully recognized and protected so
far as he has a right, under our laws, to the subject-matter of the
suit. Such a person comes into this country under the express or
implied agreement of our government to protect him in his person
or rights so long as he acknowledges its authority and bears to-
wards it a temporary allegiance; and he remains under the same
protection, and continues, impliedly at least, a subject of this
country, should a war break out between it and his own.!* With
such protection extended, his rights would be merely nominal, in
default of the privilege of enforcing them in our courts.

Persons under Partial Disability.

Partial incapacity to sue, as has been stated, only disables the

party from suing alone; the right being still effective, and en-

8 Post, p. 54; U. S. v. Clarke, 8 Pet. 436.

9 Coop. Eq. Pl 27; Seymour v. Baliley, 66 Ill. 288; Orr v. Hodgson, 4 Wheat.
453, 465. See, also, Daubigny v. Davallon, 2 Anstr. 467; Pisani v. Lawson,
6 Bing. N. C. 90. The effect of the disability is to suspend the commence-
ment of any suit during the war, or, if already commenced, to stay further
proceedings until the return of peace. See Ex parte Boussmaker, 13 Ves. T1:
Hamersley v. Lambert, 2 Johns. Ch. (N. Y.) 508. See, also, Masterson v.
Howard, 18 Wall. 99.

10 See Albretcht v. Sussmann, 2 Ves. & B. 323, and the case of Daubigny v.
Davallon, 2 Anstr. 4G2, there cited.

11 If, by the laws of any state, an alien cannot hold land, he is there inca-
pable of bringing a suit for its recovery, or on any ﬁemand of a mixed na-
ture, partly real and partly personal. See Co. Litt. 120b; Coop. Eq. PL 25.
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forced through the medium of another person, who brings the suit
on behalf of the one thus incapacitated. Of this class are infants,
who are disabled from bringing suit by reason of their want of
discretion, and their inability to bind themselves and become re-
sponsible for costs.’? A suit may be brought on behalf of an in-
fant by any person who will undertake it as his next friend, though
always subject to the approval and control of the court.!®* Wheth-
er a general guardian may thus act for the infant ward in chancery
seems doubtful, and the rule in the federal courts, that “all infants
and other persons so incapable may sue by their guardians, if any,
or by their next friends, subject to such orders as the court may
direct” ** for their protection, has not yet been construed, so far
as it apparently changed the former practice that the suit must be
brought by the next friend.

Persons of unsound mind, as idiots and lunatics, are also classed
with those partially incapacitated, and suit on their behalf must be
brought by their committee or guardian, or whatever representa-
tive is designated by statute; this care of such persons being gen-
erally provided for by local laws.'®

Married women are the third class under partial disability, and
the general rule, both in law and equity, has been that the husband
must join with the wife in all actions, unless he had deserted her,
or was civilly dead or without the realm, when she could sue alone;
and except as to her separate property, when she could sue by her
next friend, who was chosen by herself, the husband being then
made a party defendant.’® A further exception has been made in

112 Story, Eq. Pl. (10th Ed.) § 67; Calv. Parties, p. 315, c. 11, § 20; Bowle v.
Minter, 2 Ala. 406, 410.

13 See Morgan v. Thorne, 7 Mees. & W. 400, where the rights and duties
of a prochein ami are discussed at length.

14 Equity Rule 87.

18 Story, Eq. Pl (10th Ed.) §§ 64-66; Calv. Parties, p. 316, c. 11, § 29. See,
generally, Norcom v. Rogers, 16 N. J. Eq. 484; Dorsheimer v. Roorback, 18
N. J. Eq. 438; Ortley v. Messere, 7 Johns. Ch. (N. Y.) 139.

16 See Story, Eq. Pl. (10th Ed.) § 61; Countess of Portland v. Prodgers, 2
Vern. 104; Newsome v. Bowyer, 3 P. Wms, 37; Wake v. 'arker, 2 Keen, 59,
70; Schuyler v. Hoyle, 5 Johns. Ch. (N. Y.) 196, 210; Wilson v. Wilson, 6
Ired. Eq. (N. C.) 236; Spring v. Sandford, 7 Paige (N. Y.) 551; Bowers v.
Smith, 10 Paige (N. Y.) 193;: Roberts v. Evans, 7 Ch. Div. £30; FForbes v. Tucker-
man, 115 Mass. 115,
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cases where the wife complains of, and seeks relief against, the
husband, when she must use the name of some other person, though,
where the husband is not complained of, he is the proper person
to unite with her in the suit.!” This is the rule in the federal
courts,’® but the practice is one resting in the discretion of the
court; and it would seem that, as in most, if not all, the states, a
married woman has now substantially the same powers as if sin-
gle, the right to sue alone in equity should also be included, es-
pecially if she is a citizen of the state in whose courts she seeks
relief. In cases where another person sues as the next friend of
a married woman, it must always be with her consent.!®

SAME—-REAL PARTY IN INTEREST.

17. Suits in equity must be brought by the real party in
interest.

As has been seen, the touchstone of interest determines who are
necessary or proper parties to suits in equity. It follows that such
suits should be brought by the real party in interest, not in the
name of one person for the use of another.! In this respect there

17 Story, Eq. PL (10th Ed.) § 61; Lady Elibank v. Montolieu, 8 Ves. 737:
Pennington v. Alvin, 1 Sim. & S. 264. Without the ald of a statute, a wife

wmay sue her husband in equity in respect to her separate property. Markham
v, Markham, 4 Mich. 305.

18 See Bein v. Heath, 6 How. 228.

19 Lubé, Eq. PL § 13; Mitf. Eq. PL 28; Gambee v. Atlee, 2 De Gex &
8, 745; Fulton v. Rosevelt, 1 Paige (N. Y.) 178.

§ 17. 1 Elder v. Jones, 85 Ill. 384. Followed by Smith v. Brittenham, 109 Ill.
540, Cf. Frye v. Bank of Illinois, 5 Gilman (Ill.) 332; Moore v. School Trustees,
19 Ill. 83. Suit must be brought by real party in interest. Kitchins v. Harrall,
J4 Miss. 474. One who is not the beneficial owner of a note cannot bring suit in
equity In his own name to enforce its payment. Wolverton v. George H. Taylor
& Co., 157 I11. 485, 42 N. E. 49. It is a well-recognized rule that in equity the
party having the beneficial interest in the subject-matter of the suit must sue
in his own name, Smith v. Brittenham, 109 Ill. 540, 1 Daniell, Ch. Prac. §§
192, 197, note 7; Rogers v. Insurance Co., 6 Paige (N. Y.) 585; Field v. Ma-
ghee, 5 Paige (N. Y.) 539; Chisholm v. McDonald, 30 Ill. App. 176, 180; Oakey
v. Bend, 3 Edw. Ch. (N. Y.) 482. Where a suit is authorized, it I8 no
roncern of the defendant that it is really in the interest of a third party,
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is a sharp distinction from actions at law, which must be brought
in the name of the person having the legal title.

SAME—JOINDER.

18. All the parties complainant must have either
(a) A joint interest, or ’
(b) A common interest.

19. PERSONS UNITED IN INTEREST—AIIl persons who
are united in interest must join as complainants,’
except

EXCEPTION—If the consent of any one who should
have been joined as complainant cannot be ob-
tained, he may be made a defendant, the reason
thereof being stated in the bill.

The rule above given, that parties who are united in interest—
that is, those who have the same or a joint interest—must be joined
as complainants, is a rule in all courts. The rule is mandatory, and
at common law, if one or more of those who have joint rights
should refuse their consent to be joined as complainants, there is no
remedy.? But in equity there is a remedy. The unwilling parties
can be made defendants, the reason thereof being stated in the bill;
and the court, having all the parties before it, will then proceed

who has equitable rights which he expects to have recognized in case it is
successful. Tong v. Marvin, 26 Mich. 35.

§§ 18-19. 1 This rule has been enacted in all the modern practice codes, which
have assimilated so many of the rules of equity pleading, and its effect has
becen thus stated: “We apprehend this unfon of interest refers to such cases
as joint tenants, co-trustees, partners, joint owners, or joint contractors simply,
where in fact a separate judgment in favor of one of them would not be proper
In the case stated in the complaint. * * * The test of the unity of interest
intended ® * ¢ {s that joint connection with or relation to the subject-mat-
ter, which by the established practice of the common-law courts will preclude
a separate action.” Jones v. Felch, 3 Bosw. (N. Y.) 63. The only cases where
individuals can sue on behalf of themselves and others are where the interests,
though numerous, are all separate, individual, and not joint or public, interests,
identical In character and -origin, but all private and independent rights grow-
ing out of the same transaction or fraud. Miller v. Grandy, 13 Mich. 540.

2 “Nor, at common law, can parties having only an Interest in the subject of
the action and In the remedy be united as plaintiffs, unless that interest be
joint.” Bliss, Code PL § Gl.

SH.EQ.PL.—4



50 PARTIES. (Ch. 2

to a decree, and do justice to all concerned.®* At common law a
judgment had to be either in favor of all the parties on one side,
or against all, but this rule does not obtain in equity practice.
A decree may be given for or against one or more of several complain-
ants, and for or against one or more of several defendants; and
by the decree the court may determine the ultimate rights of the
parties on either side, as between themselves, and grant to the de-
fendant any affirmative relief to which he is entitled.* Where a
promise or covenant is made with two or more persons, the pre-
sumption is that they are united in interest, and must join in the
action. There is no presumption that their interest is several, un-
less words separating their interest are used. The rights of the
promisees or covenantees are always either joint or several. They
are never joint and several. Liabilities may be joint and several.®

Rills to foreclose mortgages furnish an apt illustration of the
rule requiring all persons jointly interested to be brought before
the court. Thus, a person entitled to a part only of the mortgage
money cannot file a bill to foreclose the mortgage as to his own
part of the money, but all the other persons in interest must be
made parties, and the mortgage foreclosed as to all.® Joint cred-
itors cannot, by dividing their claim, acquire separate rights of ac-

3 Smith v. Sackett, 5 Gilman (I1l.) 534.

41t 18 no ground for the dismissal of a suit, when all the parties are be-
fore the court, that the parties are wrongly placed as plaintiff or defendant.
West v. Bank, 19 Vt. 403. See, also, Sapp v. Phelps, 92 Ill. 588, 595. The

'lmprope'r or unnecessary joinder of a party plaintiff will not defeat a cause
in equity. Brown v. Lawton, 87 Me. 83, 32 Atl. 733. When the complainant
in a bill in equity has joined with him, as co-complainants, other parties who
have a similarity, but no community, of interest with him, and whose joinder
with him is not necessary, and as between whom and some of the defendants
the court cannot take jurisdiction, because of thelr citizenship, the complainant
should be permitted to amend his bill by striking out the names of such
parties as complainants, and making them defendants to the bill, so as to re-
move the impediment to the jurisdiction. Insurance Co. of North America v.
Svendsen, 74 Fed. 346.

s Bliss, Code Pl. (3d Ed.) § 61, note. See Slingsby’s Case, 5 Coke, 18b, H'n-
Kkle v. Davenport, 38 Iowa, 355; Gould v. Gould, ¢ Wend. (N. Y.) 263. As to
when a right Is joint or several, see Bliss, Code I'l. § 63.

6 Story, Eq. Pl. § 201; Lowe v. Morgan, 1 Brown, Ch. 368; Palmer v. Car-
lisle, 1 Sim. & S. 423; Wing v. Davis, 7 Greenl, (Me.) 31
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tion against the debtor. Causes of action cannot be split, either
at law or in equity.” This rule is, of course, subject to the gen-
eral exceptions to the rule as to necessary parties already ex-
plained.

20. PERSONS HAVING A COMMON INTEREST—AII per-
sons having an interest in the subject of the suit,
and in obtaining the relief demanded, may join as
plaintiffs.

Generally, where persons have a common interest in the subject-
matter of the bill, and a right to ask for the same remedy against
the same defendants, they may properly be joined as complainants.?

7 Courts of equity will not encourage the splitting of causes of action, and
needless litigation. German American Seminary v. Kiefer, 43 Mich. 105, 4
N. W. 636; Vincent v. Moore, 51 Mich. 618, 17 N. W. 81. But a complainant
may, if be chooses, make distinct controversies on the same matter the subjects
of separate suits. As, for example, the validity of a mortgage, and the regular-
ity of a statutory foreclosure of it. Bonker v. Charlesworth, 83 Mich. 81.
But one of several joint creditors who has released the debtor need not
be joined in a suit by the other creditors. Canal Co. v. Gordon, 6 Wall. 561;
Upjohn v. Ewing, 2 Obhlo St. 13; Tyler v. Water Co., 14 Cal. 212.

$ 20. 1 Cadigan v. Brown, 120 Mass. 494; Pettibone v. Hamilton, 40 Wis.
402, 417; Churchill v. Lauer, 84 Cal. 233, 24 Pac. 107. See Loomis v. Brown,
16 Barb. (N. Y.) 325. Joint suits will not lie in a case in which there is no com-
mon interest on one side or the other. Brunner v. Bay City, 46 Mich. 236, 9
N. W. 263. Where the Interests of complainants are several, and not joint,
they must be severally enforced. Walsh v. Varney, 38 Mich. 73. Co-surefies
who have paid the whole of a judgment rendered against all the sureties may
jointly file a bill in equity to effect the removal of obstacles fraudulently in-
terposed to prevent their obtalning contribution from the other sureties. Smith
v. Rumsey, 33 Mich. 183. Separate taxpayers may join as complainants in
a bill to enjoin the collection of an invalid tax upon lands. Scofield v. City of
Lansing, 17 Mich. 437; Bristol v. Johnson, 34 Mich. 123. Several complainants
cannot join in a bill to restrain the collection of a perscnal tax assessed against
" them separately in respect to the business in which each is individually en-
gaged. Youungblood v. Sexton, 32 Mich. 406. If parties who complain of tax
proceedings are not affected in all things alike, they must sue severally, or not
at all, and each must have a grievance that equity can redress. DBarker v.
Vernon Tp., 63 Mich. 516, 30 N. W. 175. Taxpayers may joln in a bill to re-
strain a municipal corporation from carrying out an illegal contract that would
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There is a distinction between the rule requiring persons united
in interest to be joined, and the one just given, as the latter does.
not contemplate a joint interest, nor is the union made imperative.
In the case where it has heen sanctioned, the interest is called a
“common” one,—that is, certain persons are interested in that con-
cerning which the wrong has been done, and will be all benefited
by the relief which is sought; they have a common interest, and
may join in seeking the relief. Thus, the owners of distinct par
cels of property may be interested in being relieved from a nui-
sance; different creditors may be interested in setting aside a
fraudulent conveyance; and tenants in common, though holding in
severalty, may be interested in preventing a trespass. In either
case they may unite in a bill in equity.? The technical common-
law rule confined the union to those having a joint interest. Thus,
if the waters of a mill stream are diverted, or if the outlet of a
reservoir be so managed as to prevent its proper use by the mills.
below, their several owners may unite in a bill for an injunction,®

impose additional taxation upon them. Putnam v. Grand Rapids, 58 Mich.
416, 25 N. W. 330. Thus, where a tax is levied without authority, several
property owners having a common Interest may join in a bill to restrain col-
lection. Mt. Carbon Coal & Rallroad Co. v. Blanchard, 54 Ill. 240. Where-
there is an identity of iInterest in the question involved and in-the relief
sought, and the separate Injury to each 1s caused by the same wrongful act,
there is a proper joinder of parties. Maywood Co. v. Village of Maywood, 17
Ill. App. 253, affirmed 118 Ill. 61, 6 N. E. 868. Cf. Iickling v. Wilson, 104 Ill.
54. Complainants who are Injured in the same way by fillegal and fraud-
ulent proceedings to extend a drain may unite in a bill to enjoin them. Zabel
v. Harshman, 68 Mich. 270, 36 N. W. 71. An objection to a misjoinder of par-
ties complainant is properly taken by demurrer. Stookey v. Carter, 92 Ill. 129.
2 Bliss, Code Pl § 73; Edmeston v. Lyde, 1 Paige (N. Y.) 637; Brownson v.
Gifford, 8. How. Prac. (N. Y.) 389. Where all parties seek the same relief
against the same injury on the same grounds they may properly joln. The
bill will not be multifarious as to parties. Harward v. Drainage Co., 61 Il
130. Ivollowed by IHarward v. Illinois, Id. 138; Mt. Carbon Coal & Railroad
Co. v. Blanchard, 54 Ill. 240; Hickey v. Railroad Co., 6 11l. App. 172. }
8 Belknap v. Trimble, 3 Paige (N. Y.) 577. Contra, Schultz v. Winter, 7 Nev.
130. Several owners of mills may maintain one bill in equity to restrain a
stranger from letting off water from a reservoir which they have jointly erect- -
ed for the purpose of supplying their mills in the dry season, without first
establishing their title at law. Ballou v. Inhabitants of Hopkinton (1855) 4
Gray (Mass.) 324, Partles owning lands in severalty may join in a bill to-




s <0) PAKTIES COMPLAINANT—JOINDER. 53

or they may unite against another several owner to restrain him
from using more water than he is entitled to;* and the owners
of distinct city lots and improvements may unite in suppressing a
nuisance.® 8o, distinct judgment creditors are allowed to join in
a bill to set aside conveyances made to defraud creditors.® In
these cases there is a common interest in the water and in stopping
its diversion, in removing or suppressing the subject-matter of the
nuisance, and in appropriating the property fraudulently con-
veyed.

This permissive union of parties is limited by the terms of the
rule. All who would unite must be interested in the subject of
the action and in the relief. It may not be possible to define with
absolute precision the phrase “subject of the action,” but we may
say, in general, that it is the matter or thing concerning which the
action is brought; and, though one may be interested in that mat-
ter, unless he is also interested in the relief which is sought by
another, he is not permitted to unite with him.” Thus, to take
the cases which have been cited, two or more owners of mills pro-
pelled by water are interested in preventing an obstruction above
that shall interfere with the downflow of the water, and may unite
to restrain or abate it as a nuisance. The abatement or preven-
tion of the nuisance involves but a single judgment, in obtaining
which all the mill owners are interested, and by which they are all
benefited.

restrain defendant from flooding such land by an excessive dam. Turner v.
Hart (July 11, 1888) 71 Mich. 128, 38 N. W. 890.

¢ Emery v. Erskine, 66 Barb. (N. Y.) 9.

s Peck v. Elder, 3 Sandf. (N. Y.) 126. See Tate v. Rallroad Co., 10 Ind. 174.

¢ Brinkerhoff v. Brown, 6 Johns. Ch. (N. Y.) 139; Dix v. Briggs, 9 Paige
(N. Y.) 595; Wall v. Fairley, 73 N. C. 464; Gates v. Boomer, 17 Wis. 455.

7 Bliss, Code PL § 76. See also, post p. 337, “Multifariousness.” Different
mortgagees, holding mortgages given at the same time and securing several
obligations, are tenants in common, and may join in one suit to secure thelr
rights. Cochran v. Goodell, 131 Mass. 464.
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PARTIES DEFENDANT—WHO MAY BE SUED.

21. In general, all: persons whatsoever, whether natural or
artiﬂcial, may be sued in equity, unless exempt by
law, or through some cause placing them beyond
the jurisdiction of the court in which the action is
to be instituted.

Defendants in General.

The persons against whom a bill in equity may be exhibited in-
clude all persons, whether natural or artificial, not exempt by law.
or through some cause placing them beyond the jurisdiction of our
courts. The liability thus extends to bodies politic and corpo-
rate;* to all persons not under disability; and generally to those
under either partial or absolute disability,—the incapacity under
which they rest, though affecting their right to sue, leaving them
still liable to be sued.? It may be said here, however, that no per-
son should be made a party defendant, and no one, though named
as such, will be so regarded, against whom no decree can be ren-
dered.® The United States, moreover, is exempt from being sued

§ 21. 1 A corporation is properly a defendant in suits involving the corporate
rights and liabilities. See the statutes of the different states. Lyman v. Bon-
ney, 101 Mass. 562. Who should be defendants in a suit by a stockholder or
a voluntary association for a settlement of the affairs of the company, see
Evans v. Stokes, 1 Keene, Ch. 24; Richardson v. Hastings, 11 Beav. 17. As
to defendants where trustees hold the corporate property, see McKinley v.
(rvine, 13 Ala. G81. See, also, Samis v. King, 40 Conn. 298; Allen v. Turner,
11 Gray (Mass.) 436; Inhabitants of Deerfield v. Nims, 110 Mass. 115,

2 Story, Eq. PL. § 71; U. S. Equity Rule 87. See Parker v. Lincoln, 12
Mass. 16; Bank of United States v. Ritchie. 8 Pet. 128, 144; WestcomD v.
Westcomb, 1 Dickens, 233; Yount v. Turnpaugh, 33 Ind. 46, 49; Search v. Search,
26 N. J. Eq. 110; Sturges v. Longworth, 1 Ohio St. 544; New v. New, 6 Paige
(N. Y.) 237.

8 Mayor & Citizens of London v. Levy, 8 Ves. 398; Van Reimsdyk v. Kane, 1
Gall. 371, Fed. Cas. No. 16,871. But an agent or officer of a corporation may be
made a party to a bill of discovery against the latter. See Wych v. Meal, 3
P. Wms. 310; Many v. Iron Co., 9 Paige (N. Y.) 188. Complainant in a bill
cannot properly appear as a defendant in the same suit. Henderson v. Sher-
man, 47 Mich, 267, 11 N. W. 153.
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in its own courts,* though such exemption may be waived by an
express statute; and it appears also that the commencement of a
suit by the federal government impliedly waives this exemption,
by allowing the defendant to plead a set-off, and the same waiver
“takes place in proceedings in rem, by allowing a consideration of
all claims to the property in question.® A second exception to
the rule above mentioned, preventing one state from being made a
party defendant by the citizens of another, arises under the elev-
enth amendment to the federal constitution, which prohibits such
action.®* Another exists in the case of foreign states or sov-
ereigns; T and a fourth, in that of receivers appointed by state
courts, who, as officers of the court appointing them, cannot be
sued, unless upon leave of such courts first obtained. Still another
exception is recognized in the case of foreign executors and ad-
ministrators, who cannot be made parties defendant unless they
have assets within the jurisdiction of the court in which the bill
in equity is filed, as without the latter condition the court can ex-
ercise no power affecting them, and it would therefore be useless
to make them parties defendant.®

SAME-—JOINDER.

22. Any person may be made a defendant who has or
claims an interest in the controversy adverse to the
complainant, or who is a necessary party to a com-
plete determination or settlement of the question
involved therein.

23. Persons who are jointly liable must all be joined as
defendants.

4Carr v. U. 8, 98 U. S. 433.

8 The Siren, 7 Wall. (U. 8.) 152. And see Fifth Nat. Bank v. Long, 7 Blss.
502, Fed. Cas. No. 4,780; Briggs v. The Light Boats, 11 Allen (Mass.) 157.

¢ As to this amendment, see Cohens v. Virginia, 6 Wheat. (U. S.) 405. And
as to when a state is within the rule, see Osborn v. Bank of U. S., 9 Wheat.
(U. 8.) 738; New York v. Connecticut, 4 Dall. (U. 8.) 1, 8

1 Story, Eq. PL § 69a.

8 Crosw. Ex'rs & Adm'rs, p. 481.
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24. Persons who ordinarily should join as complainants,
but who refuse their consent, may be joined as de-
fendants.

The general rule as to defendants is that any person may be
made a defendant who has or claims an interest in the controversy
adverse to the complainant, or who is a necessary party to a complete
determination or settlement of the questions involved therein. It
will be observed that this rule includes both necessary parties,
without whom no effective remedy can be given, and proper par-
ties, who may be omitted under circumstances already considered.

Persons who are united in interest must be joined as defend-
ants.! It will be observed that this rule as to joinder applies to
parties upon either side whose interests are the same. “The old
common-law significance of the term ‘joint’ should be borne in
mind. As with rights it denoted but a single, indivisible claim,
so with obligations all the obligors constituted, as it were, one per-
son, owing a single debt, and no one of them owed any part of it.
Hence the necessity of bringing all before the court, and no others.
There was no claim except as against all, and if a less number, or
if others, were charged, the contract sued on was not the one
made.”* “In cases of this sort, the general rule is that all the
joint owners, joint contractors, and other persons having a coim-
munity of interest in duties, claims, or liabilities, who may be af-
fected by the decree, should be made parties. The rule, however,

§§ 22-24. 1 Story, Eq. PL § 169; Dunham v. Ramsey, 87 N. J. Eq. 388.
Partners must be all joined. Bank v, Railroad Co., 11 Wall. 624, 630; Fuller
v. Benjamin, 23 Me. 255; Ex parte Henderson, 4 Ves. 164; Story, Eq. Pl §§
78, 167, 178. But see Hamersley v. Lambert, 2 Johns. Ch., 508; Milligan v.
Milledge, 3 Cranch, 220; Darwent v. Walton, 2 Atk, 510. Equity rule 51,
copled from the thirty-second order in chancery of August, 1841, provides
that “in all cases in which the plaintiff has a joint and several demand against
several persons, elther as principals or surcties, it shall not be necessary to
bring before the court as parties to a suit concerning such demand all the per-
sons liable thereto; but the plaintiff may proceed against one or more of the
persons severally liable.” This rule does not apply when the demand is
merely joint, and not joint and several. Pierson v. Robinson, 3 Swanst. 139,
note.

2 DBliss, Code PL § 92,
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does not apply to cases of joint and several contracts; for in the
latter cases, according to the present practice, the bill may be
brought against one or more of the persons severally liable. But
in other cases it still prevails.”® Thus, one joint tenant cannot
-ordinarily sue or be sued without joining the other joint tenants.*
So, tenants in common must all sue and be sued in cases touching
their common rights and interests.® Many joint obligations have
been made joint and several by statute.

There is an important modification of the rule as to joint obligors
made by courts of equity which was unknown in the courts of
cormmon law. This modification relates to survivorship. At com-
mon law, upon the death of any one under joint obligations, leav-
ing a surviving co-obligor, his personal representatives could not
be prosecuted, and the action could be prosecuted only against such
survivor or survivors. The old rule of law was that death dis-
charged the obligation, charging it upon the survivor or survivors
only. This rule was very inequitable, both to the survivors and
to the creditor. It has been avoided in equity, and the rule es-
tablished that the personal representatives of a deceased co-obligor
can be charged in equity, although the obligation, by its terms, be
Jjoint, and they can be joined as defendants with the survivor.®

Multifariousness or Misjoinder by an Improper Union of Defendants.

In equity pleading, multifariousness applies to an improper join-
der of distinct and independent matters, and often involves the
improper union of defendants, inasmuch as one defendant, or class
of defendants, may have an interest in one of the matters improp-
erly united, and not in the others, and hence should not be called
on to answer in respect to them.”

8 Story, Eq. PL § 159; Conolly v. Wells, 33 Fed. 205; Howth v. Owens, 29
Fed. 722; De Puy v. Strong, 37 N. Y. 372. See U. S. Equity Rule 51.

4 Coop. Eq. Pl 33; Story, Eq. PL § 159; Weston v. Keighley, Cas. t. Finch, 82.

8 Shepard v. Railroad Co., 117 N. Y. 442, 23 N. E. 30; Brookes v. Burt, 1
Beav. 106; Fallowes v. Williamson, 11 Ves. 306.

6 Bliss, Code Pl. § 105. The obligations of trustees and partners are joint
in fact, both at law and in equity. Bliss, Code Pl § 106.

7 Bliss, Code Pl. § 110. See, also, post, p. 337, “Rule against Multifarious-
ness.” The making of an improper person a defendant does not render the
bill demurrable as to the other parties. Mitchener v. Robins, 73 Miss. 383,
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Who may be United without a Joint Interest.

Those may be united as defendants, although they may have no
joint interest, between whom there is a common point of interest.
“Where several persons, although unconnected with each other,
are made defendants, a demurrer will not lie, if they have a com-
mon interest centering in the point in issue in the cause.”®* As
in a creditors’ bill, when the debtor had conveyed lands in fraud
of creditors, and the title to different parcels had passed to differ-
ent persons, they may all be joined as defendants in one action,

19 South. 103. A bill seeking to hold several defendants for separate indi-
vidual frauds i{s demurrable for misjoinder. Woodruff v. Young, 43 Mich.
548, 6 N. W. 85. A proper party defendant cannot be heard to object that
another Is improperly joined with him. 7The joinder as ground of demurrer
is for the party improperly joined. Peoria, D. & E. Ry. Co. v. Pixley, 15
I1l. App. 283. It is a good ground of demurrer to the whole bill that one of
the complainants has no interest in the suit, and has improperly joined with
others in filing the bill; but there is no such rule in regard to defendants.
Barstow v. Smith, Walk. (Mich.) 394. :

8 Fellows v. Fellows, 4 Cow. (N. Y.) 682, 700. See, also, Varick v. Smith,
5 Paige (N. Y.) 137; Hamlin v. Wright, 23 Wis. 491. A bill is not multifari-
ous on account of the joinder of parties defendant where the object of the
suit is single, and there 18 one general point in issue, rendering the interest com-
mon to all the defendants. Brown v. Solary, 37 Fla. 102, 19 South. 161. A
petition to set aside conveyances made through the combined fraud of the
several defendants, and praying for appropriate relief as to each, was not
demurrable for misjoinder of parties defendant, though each defendant had a
separate interest in the result of the fraud. Bowden v. Achor, 95 Ga. 243, 22
S. E. 254. A blll is not multifarious when the parties have a common inter-
est touching the matter of the bill, although they claim under distinct titles,
and have independent interests. Butler v. Spann, 27 Miss. 234. Thus, where
the complainants claim under one title and bring their suit against various de-
fendants, who claim the same estate under distinct and separate sales of dif-
ferent parcels thereof made to them separately, when the gravamen of fraud
or wrong in the sale is the same, and equally applies to all, the bill is not mul-
tifarious (citing Delafield v. Anderson, 7 Smedes. & M. 630). Butler v. Spann,
27 Miss. 234. 8. P., Forniquet v. Forstall, 34 Miss. 87 (citing Butler v. Spann,
supra; Nevitt v. Gillespie, 1 How. [Miss.] 108; Gaines v. Chew, 2 How. 619).
Where a contract of suretyship for payment of rent recited that each of the
two tenants is to pay half the rent, and that each of the two sureties is to
be liable for only one tenant's portion of the rent, an action cannot be main-
tained against the surcties jointly, as Code Civ. Proc. § 454, permits jolnder of
several defendants only when they are liable under the same instrument for
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for they all have an interest in respect to the fraud.® So, in an
action by a principal against his agent, who, with the complainant’s
money, had purchased property, and, without consideration, had
conveyed it, part to one co-defendant and part to another, the com-
plaint was held to be not multifarious.’® A widow, in a petition
to set aside gifts made by the husband, in view of death, in order
to defraud her of her dower, may make all his grantees parties,
although their interests are distinct;!* and a distributee of an
estate, in pursuit of a fund which has come into the hands of a
trustee under a will, should make parties of the other distributees
and residuary legatees.!? '

In a proceeding to set aside sales of city lots made by an admin-
istrator, and for an accounting, the heirs should join as defend-
ants the several purchasers of the lots.!* A bill for foreclosure
which makes pax:ties of sundry persons for the purpose of cut-
ting off their equities is not for that reason multifarious.!* 1In the
supreme court of the United States, the right is shown to join all
who claim real or personal estate under one title, although by dis-
tinct and separate sales, when each sale was not only wrongful,
but involved the consideration of the same question, to wit, the au-
thority under which they were made.!®* But no one will be made
a defendant whose presence or absence will not affect the judg-
ment as between him and the complainant.*®

the same demand. Southmayd v. Jackson (City Ct. N. Y.) 87 N. Y. Supp. 201,
15 Mise. Rep. 476.

® Winslow v. Dousman, 18 Wis. 45G; North v. Bradway, 9 Minn. 183 (Gil
169); Donovan v. Dunning, 69 Mo. 436; Bobb v. Bobb, 76 Mo. 119.

10 Blake v. Van Tilborg, 21 Wis. 672. See, also, Bassett v. Warner, 23 Wis.
$73.

11 Tucker v. Tucker, 20 Mo. 350.

12 Dillon’s Adm’'r v. Bates, 39 Mo. 292; Goodwin v. Goodwin, 69 Mo. 617.

13 Bowers v. Keesecher, 0 Iowa, 422,

14 Greither v. Alexander, 15 Iowa, 470.

18 Gaines v. Chew, 2 How. 619.

18 State v. Wright, 50 Conn. 580. See, also, Young v. Young, 81 N. C. 91;
NDe Wolf v. Manufacturing Co., 49 Conn. 282. See Bliss, Code Pl § 110a,
from which this section was largely taken.
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Whether One should be Made Complainant or Defendant.

In suits where diverse interests are involved, the pleader may
not see at once whether a party should be united as a complainant, or
be treated as an antagonist. The rule, as already given, is that
those who are united in interest must be joined as complainants or de-
fendants, except that, where one is unwilling to join as complainant,
he may be made a defendant. Where there are more than one
having the same interest, and who are necessary parties, one of
them cannot bring an action making the others defendants, unless
they refuse to unite as plaintiffs; nor can those having adverse in-
terests unite as complainants.!” To illustrate: While different mort-
gagees cannot unite in a bill to foreclose, inasmuch as they are not
united in interest, if a single mortgage, or the obligations secured
by it, are assigned to more than one, they must unite, for their
interest is the same. In the first case the interests of the different
~mortgagees are distinct from each other, and perhaps adverse; in
the last they depend upon the same deed, and that which affects
its validity as to one would affect it as to all. The adjustment of
their rights as between themselves is provided for in the decree.
So, in a petition for the specific performance of a real contract,
where the vendee has sold the property embraced in the contract
by parcels, and to different persons, the purchasers of all the par-
cels are united in interest as assignees, and should unite in the peti-
tion.

The difference between complainants and defendants, in respect to
their relations, is this: While persons, to join as complainants, must
have a joint interest or a common interest, this is not required of
defendants; for all whose interests are adverse to that of the com-
plainants must be made defendants, and all who have an interest in
the subject of the action may be made defendants.?®

17 Bliss, Code Pl § 111a. 1s Id.
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IN GENERAL.

25. The regular successive steps in a suit in equity are:
(a) The bill of complaint.
(b) The process for appearance.
(c) The appearance.
(d) The pleadings by the defendant.
(e) The final pleading of the complainant.
(f) The evidence. .
(8) The hearing.
(h) The decree.
(i) The proceedings for carrying the decree into effect.

In pursuance of the theory of this book, it will be attempted, in the
present chapter, to state and explain, for the information of the stu-
dent, what may or must generally occur in the conduct of an equita-
ble suit, from its commencement to and including the rendition and
enforcement of the decree, noting the successive steps in their order,
and the nature and effect of each, with the addition of such rules and
methods of practice as are of general application. The pleadings
proper will necessarily receive but a brief notice here, as they are
described and explained at length in subsequent chapters, but their
relation and connection in the regular order of the proceeding will
be noticed, as well as the connecting or collateral incidents or steps,
—including the taking of the testimony,—which, with the pleadings,

" contribute towards placing the given controversy in proper form upon
the record for the hearing; the hearing, at which the merits of the
cause are argued by counsel and presented to the court; and, lastly,
the decree, which embodies the final determination of the court upon
the facts presented by the pleadings. The means available for cor-
recting, reversing, setting aside, or enforcing the decree will also he
noticed, though, where these are by an additional or an independent
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bill, they will be found more fully considered hereafter, as belonging
to the pleadings.'

BILL OF COMPLAINT.

26. The bill of complaint is the initial pleading, and the
first step in the institution of the suit. It is a com-
plete written statement, in legal form, of all facts
upon which the complainant grounds his alleged
right to the relief sought.

At common law, the first step in the commencement of an action
was formerly by the issuance of an original writ, requiring the appear-
ance of the defendant, and no pleading was presented until after this
had issued. The course is the same at the present day, except that
the precedent writ is now generally a summons, the declaration, or
first pleading, following thereafter.! In equity procedure the bill,
or “bill of complaint,” as it is more properly called, is the first step
in a regular suit, and also the first pleading.? Until it is filed, no
process regularly issues; but, upon its filing, the regular process in
cquity, called a “subpoena,” issues from the office of the clerk of the
court in which the bill is filed, to compel the defendant to appear
and answer its allegations. The original reason for the difference
in the two modes of procedure is that the action at law is instituted
to establish rights conferred by law, or to recover damages for their
infraction, according to accepted and recognized methods, while the
bill or petition in equity, presented at first to the sovereign or his
council, and afterwards to the chancellor or the court exercising
equity powers, sought relief in cases where no known legal remedy
existed, and, before the aid invoked could be granted, it was neces-
sary that the grounds for such relief should first be clearly ap-
parent. To this end the bill or petition almost always prayed fo th
issuance of a subpeena to compel the defendant to appear and an-

§ 25. 1 Post, c. 4, p. 309. )

§ 26. 1 See post, p. 67; Shipman; Com. Law Pl (2d Ed.) pp. 143-145.,

2 Bart. Eq. pp. 4043; Story, Eq. PL. § 7. Under the equity rules, no sub-
pena can issue from the office of the clerk in the federal courts in any suit
\n equity until the bill has first been filed in the office. Eq. Rule 11,
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swer, and thus the latter naturally followed the bill in the regular
procedure.®

In early times the bill, or “petition,” as it was often called, con-
sisted of a simnple statement of the facts upon which relief was prayed,. -
often praying for relief in a very imperfect manner, and sometimes
asking only for the writ of subpcena to compel the respondent to ap-
pear.* With the growth of the jurisdiction of chancery, however, it
became an elaborate, and often an intricate, pleading, divided into
nine distinct parts, and, though the tendency of later times towards
simplicity and brevity in pleading has shorn it of some of its unnec-
essary verbiage, its form, in strict courts of equity, remains substan-
tially the same, as will appear hereafter. As required by its nature,
the bill, whether in the form of petition, bill, or information, has al-
ways been in writing; and this is also necessary by reason of the fact
that in courts of equity everything must appear upon the record for
the hearing, the latter being mainly an argument of the case by coun-
#el upon the record, and not a trial as at common law.®

According to the English practice, the bill was originally filed in
the office of the six clerks, who, under that system, had charge of the
records of the courts of both chancery and common law, and, through

3 “The first pleading on the part of the plaintiff is therefore filed, not only
before the defendant has appeared, but even before process has been issued
to compel his appearance. This is an anomaly in procedure, whether the
system of the civil law or that of the common law be taken as the standard.
According to both systems alike, the first step in a suit was the issuing and
serving of process to bring the defendant into court. The next step was the
appearance of the defendant in court,—a step which both systems treated as

_indispensable. When the defendant had appeared, and not until then, it was
in order for the plaintiff to file his first pleading.” Langd. Eq. PL § 54_, note 3.

4 Coop. Eq. Pl 3, 4; Langd. Eq. Pl § 55; 2 Bouv. Inst. § 4094.

8 As will appear hereafter, the “trial” of a suit in equity is the presentment
to the court of the written record, consisting of "the pleadings and evidence,—
the latter having been taken and reduced to:writing out of court by an ex-
aminer or under a commissioner,—with the arguments of counsel. The jury
trial—the great feature of most common-law actions—is not, strictly speaking,
known in equity procedure, though the court may, under proper circumstances,
and in the exercise of its discretion, direct feigned issues to be framed in ques-
tions of fact, and submitted to a jury. Witnesses are not generally examined
in open court except to verify exhibits, or to prove the fact of their executfon,
or the handwriting they show.
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all the changes that have occurred, it has always been and is now
filed in the office of the clerk of the court to which it is presented,
and, when thus filed, becomes part of the record in the suit. The
rules governing the frame and structure of bills in equity will be con-
sidered hereafter.® :

It is proper to add here, that while the bill of complaint is not the
only pleading, strictly so called, of the complainant, it now embraces
the only allegations of fact which he is required to make, and is the
one important pleading on his side of the cause, his replication to the
answer or plea of the defendant being now merely a formal reaf-
firmance of the bill,” though still a necessary formality.®

PROCESS FOR APPEARANCE.

27. Process for appearance, in equity, is the writ or judi-
cial means by which a defendant is notified or com-
manded to appear in court and answer the allega-
tions of the complainant’s bill.

28. The regular form of process in equity is the writ of
subpoena.

29. The writ of subpoena is one directed to the defendant,
commanding him, under a penalty, personally to
appear in court at a prescribed time, and answer the
allegations of the bill. It issues in all original pro-
ceedings in equity immediately upon the filing of
the bill, and, if its command is disobeyed, the ap-
pearance and answer of the defendant may be com-
pelled by writ of attachment against his person,
when a discovery from him is necessary to the ren-
dition of a proper decree.

We have already seen that, unlike the procedure at common law,
the commencement of the suit in equity is by the filing of the bill,

¢ Post, c. 4. ' 7 See post, ¢. 9.
8 Under the equity rules, the bill may be dismissed if the complainant neg-
lects to file his replicatiou as required. Rule GG6.
SH.EQ.PL.—$
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and that no process is issued to require the appearance of the de-
fendant until after this has taken place.! Formerly, under the early
practice in England, no process was issued, even after the present-
ment or filing of the petition or bill, until the latter had first been ex-
amined to determine whether it disciosed sufficient grounds to justify
the extraordinary relief sought, and this course was followed even
after the jurisdiction of chancery had been fully recognized, and all
bills and petitions were passed upon by the chancellor. Later, the
signature of counsel to the bill, which was at first required as a guar
antee that it contained no impertinent or scandalous matter, was
taken as a sufficient assurance for the subpoena, and it was issuec
as of course, from the six clerks’ office, immediately upon the filing
of the bill. This is the method of procedure at the present time in
most of the courts of equitable jurisdiction in this country,? and in
the federal courts the practice is expressly affirmed by the equity
rules, which provide that “no process of subpcena shall issue from the
clerk’s office in any suit in equity until the bill is filed in the office.” *
In England, by the statute of 15 & 16 Vict., the former practice has
been abolished, and the present method of notifying the defendant
to appear and answer is by serving a copy of the bill, with proper in-
dorsements, and a direction to the defendant to appear within a pre-
scribed time under certain consequences. A similar practice is fol-
lewed, under certain conditions, in some of the states,* but in most
states having courts of a separate equity jurisdiction the practice is
that formerly in use in England and followed in all federal courts.
The process which we are now to consider is what is called “mesne
process,” as distinguished from “final process,” such as the writ of

§8 27-29. 1 Ante, p. 63.

2 As to the practice in some of the states: New Jersey: Ch. Rule 51; Crow-
ell v. Botsford, 16 N. J. Eq. 458; Dick. Ch. Prac. 13. Massachusetts: Dub.
St. c. 161, § 22; Id. ¢. 151, § 5; Ch. Rule 1, 14 Gray (Mass.) 351. Maine:
Ch. Rules 2, 32, 37 Me. 581, 594; Stephenson v. Davis, 56 Me. 3. New Hamp-
shire: Rules 11-15, 38 N. H. 607, 608, 614. Tennessee: Code (Mill. & V.)
§ 5083 et seq., and L.aws 1877, ¢. 45. In Massachusetts and Maine a bill or
petition in equity may be incorporated in an original suit.

8 Eq. Rule 11,

4 Pub. St. Mass. ¢, 151, § 5; Ch. Rule 1, 14 Gray (Mass.) 351; Rule 2, 37 Me.
581; Langd. Eq. PL p. 53, and note.
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gequestration by which decrees are carried into effect,® and of which
the execution is an example at common law.

Subpena.

The prescribed form of process for appearance in most of the courts
of equity in this country is the subpcena, which is a writ, similar in
its nature and office to the common-law writ or summons, and issued
for the same purpose, viz. to notify the defendant of the commence
ment of the proceeding against him, and to compel him to appear and
answer.® Unlike the summons, however, as well as most other writs,
the subpeena is usually directed, not to an officer,” but to the re-
spondent, or, if there be several, (o all, and commands him or them,
as the case may be, to appear personally in court on a given day,
called the return day, under a penalty namned, and answer the bill.®
1n the federal courts it is expressly made “the mesne process in all
suits in equity, in the first instance, to require the defendant to ap-
pear and answer the allegations of the bill”;® and in state courts of
equity it is also the regular process, except where the present English
practice of serving a copy of the bill has been established,'® or other
means substituted or allowed alternatively under statutory provi-
sions.?* In those of the code states where all actions are com-

s Post, p. 160,

¢ 2 Smith, Ch. Prac. p. 487; 1 Daniell, Ch. Pl. & Prac. p. 439, note; 1 Barb.
Ch. Prac. (2d Ed.) 49.

7 The common-law writ and summons, as well as the final process in both
common law and equity, are directed to the proper officer of the court,—in
the state courts to the sheriff, and in the federal courts to the marshal; but the
subpeena for witnesses hereafter noticed in the text is always directed to
the witness or witnesses whose testimony is desired. In Maine the subpeena
is directed to the sheriff of the county or his deputy.

8 Under the federal practice, the complainant may sue out a separate writ
of subpeena agalnst each of several respondents, except in the case of hus-
band and wife, or a joint writ against all. Eq. Rule 12. See, as to the New
Jersey practice, Ch. Rule 51; Dick. Ch. Prac. 13.

% Eq. Rule 7.

10 As In Tennessee, when & summons and copy of the bill are served to-
gether. Mill. & V. Code, § 5083 et seq., and Laws 1877, c. 45.

11 See the provisions for inserting a bill or petition in an original writ of
attachment or summons. Pub. St. Mass. ¢. 151, § 5; Rule 2, 37 Me. 581.. See
Stephenson v. Davis, 56 Me. 73. As to the practice in Connecticut, see Cen-
tral Manuf’g Co. v. Hartshorne, 3 Conn. 199.
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menced in the same manner by the issuance of a summons, after the
common-law method, the subpeena is unknown, except as the means
of summoning witnesses, or to require the production of books of ac-
count or other documentary evidence in the possession of a third
person “or a party to the suit.” 1* As has been stated, this writ is not
properly issued before the bill has been filed. If so issued, it consti-
tutes only an irregularity, which is cured if the defendant enters an
appearance.’® The English orders in chancery and. the statute of
Anne,'* as well as the equity rules of the supreme court of the United
States, have peremptorily forbidden this premature issuance of the
writ; but all seem to have been regarded as directory only, subjecting
the party in fault, if advantage is taken by the defendant, to no more
than the payment of costs and the necessity of suing out a fresh writ.*®
On the otlier hand, although the subpeena should not be issued before
the bill has been filed, unreasonable delay must not then occur, or
the complainant’s bill may be ordered taken off the file,’® and in such
case he might also fail to prevent the running of the statute of lim-
itations,’? the filing of the bill being rendered ineffective for that pur-
pose by the delay in the issuance of the subpeena.

In its form the subpcena in federal practice is issued from the court
in which the bill is filed, in the name of the president of the United
States,'® and must bear teste from the day of its issue.?® If by mis-

12 In the latter case the writ is called a ‘“subpcena duces tecum.” See 1
Beach, Mod. Eq. Prac. §§ 525-528.

18 Crowell v. Botsford, 16 N. J. Eq. 459, and authorities there cited.

14 Lord Clarendon's Orders in Chancery in 1661; Beames, Orders in Chan-
cery, 168; Hinde, Ch. Prac. 76. .

18 Crowell v. Botsford, 16 N. J. Eq. 459; 1 Danlell, Ch, Pl. & Prac. 439, notec.
See, also, as to the practice of the supreme court of the United States, State
v. Johnson, 4 Wall. 475; State v. Grant, 6 Wall. 241. An amendment to the-
bill does not necessarily call for a new subpcecena to compel an answer to.
the bill as amended. Longworth v. Taylor, 1 McLean, 514, Fed. Cas. No.
8,401; Angerstein v. Clarke, 1 Ves. Jr. 250. But see Cooke v. Davies, Turn. &
R. 309; Bramston v. Carter, 2 Sim. 438.

16 Bancroft v. Sawin, 143 Mass. 144, 9 N, E. 539; Coppin v. Gray, 1 Younge-
& C. Ch. 205.

17 Coppin v. Gray, supra.

18 U. S. Sup. Ct. Rule 5, 3 Sup. Ct. vl

19 Rev. St. U. 8. § 912,

— P S am o a 1 Il 11 L6 111 T
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take it antedates the actual filing of the bill, it may be corrected.?®
It must be under the seal of the court from whence it issues, and be
signed by the clerk of such court. If issued from the supreme court
of the United States, it bears teste of the chief justice of the United
States, or, if that office is vacant, of the associate justice next in pre-
cedence; if from a district court, 1t bears teste of the judge, or, if that
office is vacant, of the clerk.?* According to the equity rules, when
issued as of course upon the application of the complainant, it is to
be made returnable into the clerk’s office on the next rule day, or the
next rule day but one, at the complainaut’s election, occurring after
20 days from the time of the issuing thereof. At the bottom of the
subpeena must be placed a memorandum that the defendant is to enter
bis appearance in the suit in the clerk’s office ou or before the day
at which the writ is returnable, as otherwise the bill may be taken
pro confesso.?? The return day of the subpceena must be so fixed that
the time allowed the defendant, by rule or statute, to appear and
plead, may elapse between that and the service upon him,**® and
should not fall upon Sunday, though in the latter case an amend-
ment has been allowed changing the return day to Monday.*¢ It

20 Dinsmore v. Westcott, 25 N. J. Eq. 302.

21 Rev. St. U. S. § 911.

22 Eq. Rule 12. In practice, a rule day is the day on which a rule is made
returnable, or upon which an act or duty thereby enjoined Is to be performed;
but in the federal courts the term is applied to the first Monday of every
month, on which the office of the clerk of the court shall be open, and the
clerk in attendance, “for the purpose of receiving, entering, entertaining, and
disposing of all motions, rules, orders, and other proceedings which are grant-
able of course, and applied for or had by the parties or their solicitors in all
causes pending in equity In pursuance of the rules hereby prescribed.” Egq.
Rule. 2. By rule 3 provision is made for the interlocutory orders, rules, or
other proceedings by the court on rule days In vacation, and the proceedings
in equity causes are regulated in many respects, as to time, with reference
to the rule days after the filing of the bill.

23 In the federal courts at least 20 days must be preserved between the
service and the return day, or it is irregular. Treadwell v. Cleaveland, 3 Mec-
Lean, 283, Fed. Cas. No. 14,155. In New Jersey 10 days is sufficient. See
McEvoy v. Trustees, 38 N. J. Eq. 420. This is a matter dependent upon rules
of court or statute, and is always subject to change, as In other details of pro-
cedure.

24 See McEvoy v. Trustees, 38 N. J. Eq. 420,
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seems to be no objection, however, that the writ is made returnable
on a legal holiday;?® and, if the copy served differs from the original
in stating the return day, the court will still hold jurisdiction if the
original writ, correctly stating it, is exhibited to the defendant with
the seal of the court impressed thereon.**

Services of the Subpeena.

The subpcena, having been issued, must be served upon the defend-
ant, or the court can acquire no jurisdiction over his person.?” In the
federal courts the service must be made “by the marshal of the dis-
trict or his deputy, or by some other person specially appointed by
the court for that purpose, and not otherwise. In the latter case the
person serving the process shall make afidavit thereof.” ?* In the
state courts the service is usually made by the sheriff or his deputies,
but may also be made in all, it is believed, by a private person not a
party to the suit, though in some states, as in the federal courts, such
person must be specially authorized by the court, or the defendant
will not be bound to notice it.?®

28 Kinney v. Stewart, 37 N. J. Eq. 339.

26 Low v. Mills, 61 Mich. 35, 27 N. W. 877.

27 Commissioners of Pilotage v. Low, R. M. Charlt. (Ga.) 298; Jones v.
Mason, Term R. (N. C.) 125; Jenney v. Laurens, 1 Spear (S. C.) 356; Peoples
v. Stanley, 6 Ind. 410. A person’s beilng in the presence of the court does
not authorize the entry of a judgment agalnst him, unless he has been
.brought into court by legal means. Jones v. Kenny, Hardin (Ky.) 103.

28 Eq. Rule 15. And see Rev. St. U. S. § 922,

29 See West v. Smith, 2 N. J. Eq. 309; Allyn v. Davis, 10 Vt. 547; Burling-
ton Bank v. Catlin, 11 Vt. 106; Stone v. Anderson, 5 Fost. (N. H.) 221. Un-
der the civil practice act of Washington, as amended by the Laws of 1871,
providing that all common-law actions shall be abolished, but the distinction
between actions at law and suits in chancery shall be preserved, and plead-
ings and proceedings in suits In chancery shall be as prescribed by the
laws of the United States and the rules of the United States supreme court,
a writ of subpoena In chancery may be served by the sheriff or his deputy
as well as by the marshal. Parker v. Dacres, 1 Wash. St. 190, 24 Pac.
192. In Michigan, process must be served by the sheriff, undersheriff, or
deputies. If the undersheriff or a deputy is a’ party, or interested, scrvice
- upon them may be made by the sheriff. 3 How. Ann. St. § 586; Allen v.
Hazen, 26 Mich. 142; Wheeler v. Wilkins, 19 Mich. 78. If the sheriff is a
party, or interested, service must be made by one of the coronmers. How.
Ann, St. § 606; Fletcher v. Lee, 65 Mich. 557, 558, 32 N. W, 817. In case the
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The service of the subpena is, as we have seen, essential in order to
give the court jurisdiction over the person of the defendant, unless
he voluntarily appears in the suit,*® and is generally made according
to a method prescribed by statutes or rules of court; the one com-
monly in use being by delivering a copy of the subpcena to the de-
fendant, or to each of several defendants, personally,®* and, in some
cases, reading or exhibiting to him the original, with the seal of
the court attached,®? or by leaving such copy at his present or last
usual place of abode, with some adult person residing therein,** in
both of which cases the service is called “personal service.” In most,
if not all, the states, also, statutes have been enacted providing for
the service of process by publication in a newspaper, where the per-
son upon whom service is to be made is a nonresident, or cannot be

sheriff and coroner are parties or interested, a judge of any circuit court of
the state may, in any suit at law or in chancery pending therein, appoint
some disinterested person by written order upon the application of any party
to the sult, which person is deemed a coroner of the county, and shall pro-
ceed in the same manner as the sheriff. 3 How. Ann. St. §§ 7674, 7675. One
specially appointed by a sheriff to serve a writ Is an officer de facto for that
purpose. Jewell v. Gilbert, 64 N. H. 13, 5 Atl. 80. As to sufficiency of a
deputation by the United States marshal to serve process, see Martin v. Gray,
142 U, S. 2~ . 12 Sup. Ct. 186; Jewett v. Garrett, 47 Fed. 625.

30 As to acceptance of service in the federal courts by one residing without
the jurisdiction, see Butterworth v. Hill, 114 U. 8. 128, 5 Sup. Ct. 796; U. S.
v. Loughrey, 43 Fed. 449. One residing within the jurisdiction may admit
service, thus dispensing with the formal action by the officer; but this also
must be clearly manifest. See Litchfleld v. Burwell, 5 How. Prac. (N. Y.}
342; Ex parte Gibson, 10 Ark. 572; Welch v. Walker, 4 Port. (Ala.) 120; Norwood
v. Riddle, 9 Port. (Ala.) 425. And It is generally necessary to prove the sig-
nature of the person making the admission. Litchfield v. Burwell, supra, and
the cases just cited. In Litchfield v. Burwell, it was held that an admission
of service made outside the jurisdiction was of no effect.

31 As to what is a delivery of process, see Beekman v. Cutter, 2 Code R,
(N. Y.) 51; Niles v. Vanderzee, 14 How. Prac. (N. Y.) 547; Davison v. Baker,
24 How. Prac. (N. Y.) 39.

32 In some states it Is required that the original writ be read to the re-
spondent, and the réadlng alone may be a sufficient service. See Watts v,
White, 12 Iowa, 330.

23 Equity rule 13, and the statutes of the different states. See, under this
rule, Hyslop v. Hoppock, 5 Ben. C. C. 447, Fed. Cas. No. 6,988; Kibbe v. Ben-
son, 17 Wall. 625; Phcenix Ins. Co. v. Wulf, 1 Fed. 775.
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found within the jurisdiction,®* and in certain other special cases;
but the federal courts have no such method, save as state statutes may
be recognized and followed in their practice.*® As this form of serv-
ice is constructive only, and not actual, it is only effectual to notify
parties of proceedings affecting their property, over which the court
has acquired control, and cannot sustain a decree determining their
personal rights and obligations. In other words, it may confer
jurisdiction to effectually dispose of property, but not over the person
of the defendant.®®

‘When personal service of the subpeena is made, it must be within
the territorial jurisdiction of the court, no person being required to
obey or regard process served upon him beyond the limits of the ju-
risdiction of the court issuing it.*?

LBeturn of Service.

The officer serving the subpcena, whether sheriff or marshal, or the
deputy of either, must return the subpceena to the clerk’s office, with
his return of service indorsed thereon, to show that the writ has been
executed. If the service is made by a private person, he must make
affidavit as to the manner of service, this being accepted as of the
same effect as the officer’s return.?® The return must show the time,
place, and manner of service, or that the party could not be found,
according to the fact, and, in a proper case, the court may allow it
to be amended.?®

Substituted Service. ,
What is known as “substituted service” is often necessary, where
an equitable proceeding is brought in aid of, or is otherwise dependent

84 See the statutes of the several states, and 1 Beach, Mod. Eq. Prac. §§
181-186, and cases cited.

85 The only proceeding of this character authorized by act of congress is
that providing for substituted service in proceedings in rem.

36 As to the construction and effect of statutes providing for this remedy,
see Pennoyer v. Neff, 95 U. S. 714; Grignon’s Lessees v. Astor, 2 How. 319;
Erickson v. Nesmith, 46 N. H. 371; Stephenson v. Davis, 56 Me. 75.

87 See Pacific R. R. v. Missour{ Pac. Ry. Co., 1 McCrary, 647, 3 Fed. 772;
Bourke v. Amison, 32 Fed. 710; Picquet v. Swan, 5§ Mason, 35, Fed. Cas.
No. 11,134; Dunn v. Dunn, 4 Paige (N. Y.) 425.

38 Eq. Rule 15. Sce, also, West v. Smith, 2 N, J. Eq. 309.

39 Pheenix Ins. Co. v. Wulf, 1 Fed. 775. See, also, Tallman v. Railroad Co.,
45 Fed. 156,
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on, an action at law, and the party to the legal action, who is to be
served, is not within the jurisdiction of the court, and cannot be
reached by a subpeena. In such case, a court of equity will, if neces-
sary to enable it to proceed, order service of the subpeena to be made
upon the attorney of such party,*® provided a previous application
has been made to the court for such order, setting forth facts suffi-
cient to warrant its being made.*?

Writ of Attackment.

Under the old equity procedure, a defendant who disregarded the
command of the subpcena was considered to be in contempt, but it is
believed that is now only true where the bill calls for a discovery from
{he defendant, the making of which is necessary before a proper de-
cree can be rendered.*? The remedy in such a case is the writ of
attachment, which we shall hereafter notice in connection with the
enforcement of decrees, and which is a process issued by the court
against the person of the defendant. Under this process he may be
taken into custody, to be held until the desired answer is forthcoming,
or until such order as the court may make is complied with.**

Amendment of Process.

It is within the power of the court to allow a subpcena to be
amended, as, for instance, by the correction of its date, when in fact
it was not issued until afterwards,** or by changing its return day;*

40 See Dunn v. Clarke, 8 Pet. 1; Abraham v. Insurance Co., 37 Fed. 731.

41 See Pacific R. Co. v. Missouri Pac. Ry. Co., 1 McCrary, 647, 3 Fed. 772.
See, also, Hitner v. Suckley, 2 Wash. C. C. 465, Fed. Cas. No. 6,543; Rubber
Co. v. Goodyear, 9 Wall. 807. As to substituted service in proceedings in rem
in the federal courts, see Rev. St. U, S. § 788; 18 Stat. 472

42 Equity rule 18, as amended October 28, 1878, provides that in case of de-
fault the plaintiff, If he requires any discovery or answer to enable him to ob-
tain a proper decree, “shall be entitled to process of attachment against the de-
fendant to compel an answer,” ete.

43 Post, p. 159.

4¢ Bragg v. Greenleaf, 14 Me. 395. And see Jackson v. Bowliug, 10 Ark.
578; McLarren v. Thurman, 8 Ark. 313.

43 When a writ was made returnable at the next term of the court gen-
erally, and the defendant appeared at that time, and did not object to the
writ until the third term, the court permitted an amendment by inserting the
month and day on which it was to be returned. Ames v. Weston, 16 Me.
2G6. See, also, Lawrence v. Chase, 51 Me. 1946.
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and the same is true of the return of service, where the rights of third
parties are not thereby affected.*® The power to allow amendments
of this character is a discretionary one with the court, and must be
invoked at the proper time,*’ and before the rendition of the decree.

APPEARANCE.

30. Appearance is the process or act by which a person,
against whom a suit has been commenced, submits
himself to the jurisdiction of the court.

3l. It may be either:
(a) Voluntary; or
(b) Involuntary, when the defendant is compelled to ap-
pear by special process.

32. If voluntary, it may be either::
(a) General, or (p. 76)
(b) Special (p. 76).

83. The appearance may be by formal entry of the fact
upon the record, or by any act necessarily involv-
ing a submission to the jurisdiction.

34. Appearance may be made, for the purpose of all nec-
essary or appropriate defenses, before the service
of a subpoena, in which case it is called an ‘‘appear-
ance gratis.”

After personal service of the subpana, the next step is for the de-
fendant to appear in the suit, in obedience to the command of the
writ, and this, theoretically, at least, is as necessary in equity practice
as at common law. Under the latter system, this step, either by the
defendant himself or by the plaintiff for him, was a prerequisite to the
rendition and entry of a judgment; and under the former chancery
practice it was necessary for the defendant or his solicitor to cause o
formal entry of the fact to be made in the office of the clerk of the

46 Pheenix Ins. Co. v. Wulf, 1 Fed. 775.
47 See post, p. 99. “Amendment” as to the time when an application should
be made.
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proper court.! The practice in this respect is regulated by statutes
and rules of court, and in the federal courts the service of the sub-
pena on the defendant is now treated as equivalent to an actual ap-
pearance, and the latter as sufficiently indicated as a party on the
record.” The formal entry, if necessary, would in any case be dis-
pensed with by the defendant's taking any part in the proceedings in
ccurt except for some special object falling short of an indication of
an intention to defend the suit on its merits;® as by such act he
would submit himself, unconditionally, to the jurisdiction of the court,
and entitle the complainaat to proceed. Thus, filing an answer, or
any pleading necessary or proper for the defendant to make, signed
by counsel,* or a petition to remove a cause from a state to a federal
court,® or the filing and use of an agreement by a solicitor for the
purposes of a motion,® have been held to be sufficient. A defendant
already named as such on the record may, if the complainant con-
sents, enter his appearance at the hearing,” and, it seems, may ap-
pear at that time, though not so named, if all parties consent.*

As to the time for an appearance, this is generally indicated by
the subpcena, under the rules of the court. In the federal courts
it is provided that the appearance day shall be the rule day to
which the subpeena is made returnable, provided the respondent
has been served with the process 20 days before that day; other-
wise the appearance day shall be the next rule day succeeding the
rule day on which the process is returnable. The appearance,

§§ 30-34. 1 Eq. Rule 17; Treadwell v. Cleaveland, 3 McLean, 283, Fed. Cas.
No. 14,155.

2 Sweeney v. Coffin, 1 DIIL. 73, 75, Fed. Cas. No. 13,686; Fowlkes v. Webber,
8 Humph. (Tenn.) 530. See Eq. Rule 17.

8 See Proudfit v. Picket, 7 Cold. (Tenn.) 563; Pugsley v. Trust Co., 2 Tenn. Ch.
130; Livingston v. Gibbons, 4 Johns. Ch. (N. Y.) 94,

4 See Proudfit v. Picket, 7 Cold. (Tenn.) 563; Livingston v. Gibbons, 4 Johns.
Ch. (N. Y.) 94; Pugsley v. Trust Co., 2 Tenn. Ch. 130.

8 Sweeney v. Coffin, 1 Dill. 73, 75, Fed. Cas. No. 13,686. Moving to dis-
miss for want of jurisdiction, Jones v. Andrews, 10 Wall. 327; but not to
strike case from docket, Dorr v. Gibboney, 3 Hughes, 382, Fed. Cas. No. 4,000.

¢ See Pugsley v. Trust Co., 2 Tenn. Ch. 130.

T Attorney General v. Pearson, 7 Sim. 200, 302.

8 Anderson v. Watt, 138 U. S. GO+, 11 Sup. Ct. 449. See, also, Kentucky
Silver Min. Co. v. Day, 2 Sawy. 468, IFed. Cas. No. 7,719.
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whether by the defendant personally or by his solicitor, must be
entered by the clerk in the order book on the day when made.

The entry of appearance by a solicitor, if authorized, is binding
upon the defendant, and such authority is presumed from the
fact of the entry itself;° but this presumption is not conclusive,
and may be destroyed by affirmative proof that the act was un-
authorized, if offered immediately after the fact is known. In such
case, the defendant would, of course, be relieved.*?

General Appearance.

If the appearance is voluntary, it may be either general or spe-
cial, but will be presumed to be the first, unless the contrary and
the special object clearly appear.)? A general appearance is ei-
ther by the formal entry of appearance, without any qualification,
or by any act which evidences an intention to contest the whole
or a part of the complainant’s case on its merits, and is a waiver
of all objection to the service of or want of service of process as
well as to the jurisdiction of the court.!* Thus, moving for a
continuance of the cause to the next term,'* or demurring to the
bill for want of equity,!® are general appearances, as is also the
filing of an answer.?*

Special Appearance.

A special appearance is one where the defendant appears in
the suit only for some special object, which does not involve any
contest of the merits of the complainant’s case,’” as by motion to

¢ Eq. Rule 17.

10 Osborn v. Bank, 9 Wheat. 738. See, also, Dey v. Telephone Co., 41 N. J.
Eq. 419, 4 Atl. 675.

11 Mutual Life Ins. Co. v. Pinner, 43 N. J. Eq. 52, 10 Atl. 184. See, also,
Shelton v, Tiffin, 6 How. 163; Dey v. Telephone Co., 41 N. J. Eq. 419, 4 Atl
675.

12 Deshler v. Foster, Morris (Iowa) 403.

13 See Knox v, Summers, 3 Cranch, 496; Shields v. Thomas, 18 How. 253;
Payne v. Bank, 29 Conn. 415; Miles v. Goodwin, 35 Ill. 53; Winter v. Rose,
32 Ala. #47.

14 Straus v. Weil, § Cold. (Tenn.) 120. See Balsley v. Baisley, 113 Mo. 544,
21 S. W. 29.

15 See Hale v. Insurance Co., 12 Fed. 359.

1e Proudfit v. Picket, 7 Cold. (Tenn.) 563.

17 The rule here seems to be the same as at common law. As to what
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set aside the proceedings for want of proper service of the sub-
pena,?® the object of the special appearance being ordinarily to
oppose the jurisdiction of the court. Such an appearance is also
called a “conditional” one where a defendant, in a case in which
the court can acquire jurisdiction by a voluntary appearance, is
served with process outside the district, and enters an appearance
for the purpose of testing the jurisdiction of the court over him,
at the same time undertaking or stipulating to submit to its or-
ders without further service of process, if the decision be against
him.*®

As has been stated, this right to appear specially to object to
the jurisdiction is lost, if the defendant, in the first instance, either
formally appears generally, or takes any part in the proceedings
amounting to a general appearance.?®

Appearance Grates.

An appearance gratis is one where the defendant, without wait-
ing for the service of the subpcena upon him, voluntarily appears
in the suit. Such an appearance may have for its object merely the
presentment of his defense without loss of time,?' or, where an
injunction has already been issued, but service upon the defendant
is delayéd, to move for a dissolution of the injunction by reason
of the delay;2? or to advance the cause by having it placed on
the docket so as to obtain an early hearing.?* It cannot, however,
deprive the complainant of any right he may have to an injunction
ex parte, and the time it is actually made fixes the commencement

formal method must be followed in appearing specially, see Romaine v. In-
surance Co., 28 Fed. G25.

18 The entry of a general appearance i{s a waiver of all defects in the
service of process upon the defendant appearing. See Perkins v. Hendryx.
40 Fed. 657; Buerk v. Imhaeuser, 8 Fed. 457; Goodyear v. Chaffee, 3 Blatchf.
268, Fed. Cas. No. 5,564,

19 See Romaine v. Insurance Co,, 28 Fed. 625, where the practice I8 fllus-
trated and explained.

20 Ante, p. 76.

21 See Fell v. College, 2 Brown, Ch. 279,

22 See Howe v. Willard, 40 Vt. 654; Waflle v. Vanderheyden, 8 Paige (N.
Y.) 45. '

28 See Aller v. Jones, 15 Ves. G0S5.

-



78 PROCEEDINGS IN AN EQUITABLE SUIT. (Ch. 3

of the period allowed for the demurrer, plea, or answer that is to
follow.?¢

PROCEEDINGS ON DEFAULT.

36. If the defendant, after being served with the subpce-
na, fails to appear on or before the day at which
the writ is returnable, the allegations of the bill
may be taken as admitted, and a decree pro con-
fesso entered against him.

36. If the defendant, after having appeared, fails to de-
mur, plead, or answer within the time limited, the
bill may likewise be taken pro confesso.

87. Although an answer has been interposed, a decree pro
confesso may still be entered, if such answer is ma-
terially defective or irregular.

38. Where several defendants are jointly interested, and
the bill is dismissed in favor of one or more of them
who have appeared, a decree cannot be entered
against those in default.

89. Where a bill has been taken pro confesso, if the alle-
gations of the bill are distinct and positive, they
may be taken as true without proof; but if indefi-
nite, or if the nature of the complainant’s demand
is uncertain, proof is necessary.

40. After a bill is taken pro confesso, the defendant is in
general estopped from resisting liability, when the
facts alleged in the bill make a case against him,
though if he has appeared, and the confession is
only for want of an answer, he may still question
the form of the decree, and may appeal therefrom.

We have already seen that, in case of disregard of the command
of the subpceena by the defendant, the complainant may compel

24 See Webster v. Threlfall, 1 Sim. & S. 135.

1 1 /1 1.1 1 1 1 111 " "
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him to appear and answer by means of a writ of attachment against
his person, whenever a discovery by him is necessary to complete
the facts of the complainant’s case and enable him to obtain a
proper decree.! If no such discovery is required, and the re-
spondent, after being served, has appeared, but neglects to offer
any form of defemse within the time allowed, or neglects both
appearance and defense, the complainant is generally entitled to
an order of court that the facts of the bill shall be taken as ad-
mitted, and a decree pro confesso entered against him.? The prac-
tice of thus treating the defendant’s neglect or refusal to plead as
an admission of the facts charged in the bill is a very ancient one,
and is still fully recognized and followed, though under somewhat
different regulations, for detailed information as to which statutes
and rules of court must be consulted.® Formerly the admission

§s 35—40. 1 Ante, p. 73.

2 Beach, Mod. Eq. Prac. §§ 191, 192. As to the return of & decree pro con-
fesso, see Thompson v. Wooster, 114 U. S. 104, 5 Sup. Ct. 7SS. See Eq. Rules
18, 19, as to the practice in the federal courts in cases of failure to answer.
By the rules of the supreme court, a decree pro confesco may be had if the
defendant, on being served with process, fails to appear within the time re-
quired; or if, baving appeared, he fails to plead, demur, or answer to the
bill within the time limited for that purpose; or if he fails to answer after a
former plea, demurrer, or answer is overruled or declared insufficient. Thomp-
son v. Wooster, 114 U. S. 104, 6 Sup. Ct. 78S8. A defendant, after the entry
of the decree pro confesso, and while it stands unrevoked, i8 absolutely barred
and precluded from alleging anything in derogation of or In opposition to
the sald decree, and he I8 equally precluded from questioning its correctness
on appeal unless, on the face of the bill, it appeared manifest that it was er-
roneous, and improperly granted. Thompson v. Wooster, 114 U. 8. 104, b
Sup. Ct. 788.

3 As to the practice in the federal courts, see Eq. Rules 18, 19, A confes-
sion of facts, properly pleaded, dispenses with proof of those facts, and is as
effective for the purposes of the suit as if the facts were proved; and a
~ decree pro confesso regards the statements of the bill as confessed. Thomp-
son v. Wooster, 114 U. 8. 104, 5 Sup. Ct. 788. To take a bill pro confesso is
to order it to stand as if jts statements were confessed to be true; and a
decree pro confesso is a decree based upon such statements, assumed to be
true. Such a decree Is as binding and conclusive as any decree rendered in
most solemn manner. Thompson v. Wooster, 114 U. S. 104, 5 Sup. Ct. 788.
“By the early practice of the civil law, failure to appear at the day to which
the cause was adjourned was deermed a confession of the action; but in later
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was not fully operative without proof, by the complainant, of the
facts material to his case; but the general rule at present seems

times this rule was changed, so that the plaintiff, notwithstanding the con-
tumacy of the defendant, only obtained judgment in accordance with the
truth of the case as established by an ex parte examination. Keller, Proced.
Rom. § 69. The original practice of the English court of chancery was in
accordance with the later Roman law. Hawkins v. Crook, 2 P. Wms. 556.
But for at least two centuries past bills have been taken pro confesso for
contumacy. Id. Chief Baron Gilbert says: ‘Where a man appears by his
clerk in court, and after lies in prison, and is brought up three times to court
by habeas corpus, and has the bill read to him, and refuses to answer, such
public refusal in court does amount to the confession of the whole bill.
Secondly. When a person appears and departs without answering, and the
whole process of the court has been awarded against him after his appear-
ance and departure, to the sequestration, there also the bill is taken pro con-
fesso, because it is presumed to be true when he has appeared, and departs
in despite of the court, and withstands all its process without answering.’
Forum Romanum, 36. Lord Hardwicke likened a decree-pro confesso to a
judgment by nil dicit at common law, and to judgment for plaintiff on de-
murrer to the defendant’s plea. Davis v. Davis, 2 Atk. 21. It was said in
Hawkins v. Crook, supra, and quoted in 2 Eq. Cas. Abr. 179, that ‘the method
in equity of taking a bill pro confesso is consonant to the rule and practice
of the courts at law, where, if the defendant makes default by nil dicit, judg-
ment is immediately given in debt, or in all cases where the thing demanded
is certain; but where the matter sued for consists In damages, a judgment
interlocutory is given, after which a writ of inquiry goes to ascertain the dam-
ages, and then the judgment follows.” The strict analogy of this proceeding
in actions of law to a general decree pro confesso in equity in favor of the
complainant, with a reference to a master to take a necessary account, or to
assess unliquidated damages, is obvious and striking. A carefully prepared
history of the practice and effect of taking bills pro confesso is given in Wil-
liams v. Corwin, Hopk. Ch. (N. Y.) 471, by Hoffman, master, in a report made
to Chancellor Sanford of New York, in which the conclusion come to (and
adopted by the chancellor) as to the effect of taking a bill pro confesso was
that ‘when the allegations of a bill are distinct and positive, and the bill is
taken as confessed, such allegations are taken as true without proofs,” and
a decree will be made accordingly; but ‘where the allegations of a bill are
indefinite, or the demand of the complainant is in its nature uncertain, the
certainty requisite to a proper decree must be afforded by proofs. The bill,
when confessed by the default of the defendant, is taken to be true in all
matters alleged with sufficient certainty; but In respect to matters not al-
leged with due certainty, or subjects which, from their nature, and the course
of the court, require an examination of details, the obligation to furnish
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to be that, where the allegations of the bill are distinct and posi-
tive, and the defendant is an adult person, proof is not required;

proofs rests on the complainant.’ We may properly say, therefore, that to
take a bill pro confesso is to order it to stand as if its statements were con-
fessed to be true, and that a decree pro confesso is a decree based on such
statements, assumed to be true (1 Smith, Ch. Prac. 153), and such a decree
is as binding and conclusive as any decree rendered in the most solemn man-
ner. ‘It cannot be impeached collaterally, but only upon a bill of review or
(a bill) to set it aside for fraud.’ 1 Daniell, Ch. Pl. & Prac. (1st Ed.) 696:
Ogilvie v. Herne, 13 Ves. 563. Such being the general nature and effect of
an order taking a bill pro confesso, and of a decree pro confesso regularly
made thereon, we are prepared to understand the full force of our rules of
" practice on the subject. Those rules, of course, are to govern 8o far as they
apply; but the effect and meaning of the terms which they employ are
necessarily to be sought in the books of authority to which we have referred.
By our rules a decree pro confesso inay be had if the defendant, on being
served with process, fails to appear within the time required; or if, having
appeared, he fails to plead, demur, or answer to the bill within the time
limited for that purpose; or if he fails to answer after a former plea, de-
murrer, or answer is overruled or declared insufficient. The twelfth rule im
equity prescribes the time when the subpcena shall be made returnable, and
directs that ‘at the bottom of the subpcena shall be placed a memorandum
that the defendant is to enter his appearance in the suit in the clerk’s office
on or before the day at which the writ is returnable; otherwise the bill may
be taken pro confesso.’ The eighteenth rule requires the defendant to file
his plea, demurrer, or answer (unless he gets an enlargement of the time)
on the rule day next succeeding that of entering his appearance; and in de-
fault thereof the plainti{ff may, at his election, enter an order (as of course)
in the order book that the bill be taken pro confesso; and thereupon the
cause shall be proceeded in ex parte, and the matter of the bill may be de-
creed by the court at any time after the expiration of 30 days from the en-
try of sald order, if the same can be done without an answer, and is proper
to be decreed; or the plaintiff, if he requires any discovery or answer to
enable him to obtain a proper decree, shall be entitled to process of attach-
ment against the defendant to compel an answer, etc. And the nineteenth
rule declares that the decree rendered upon a bill taken pro confesso shall be .
deemed absolute, unless the court shall at the same term set aside the same,
or eniarge the time for flling the answer, upon cause shown upon motion
and affidavit of the defendant. It is thus seen that by our practice a decree
pro confesso is not a decree as of course according to the prayer of the bill,
nor merely such as the complainant chooses to take it, but that it is made
(or should be made) by the court, according to what is proper to be decreed
upon the statements of the bill assumed to be true. This gives it the greater
SH EQ.PL—6
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but if there is any uncertainty in the bill, or in the nature of the
complainant’s demand, the requisite certainty must be supplied

solemnity, and accords with the English practice, as well as that of New
York. Chancellor Kent, quoting Lord Eldon, says: ‘Where the bill is thus
taken pro confesso, and the cause is set down for hearing, the course, says
Lord Eldon in Geary v. Sheridan, 8 Ves. 192, ‘is for the court to hear the
pleadings, and itself to pronounce the decree, and not to permit the plaintiff
to take, at his own discretion, such a decree as he could abide by, as In the
case of default by the defendant at the hearing.’ Rose v. Woodruff, 4 Johns.
Ch. (N. Y.) 547, 548. Our rules do not require the cause to be set down for
hearing at a regular term, but, after the entry of the order to take the bill
pro confesso, the eighteenth rule declares that thereupon the cause shall be
proceeded in ex parte, and the matter of the bill may be decreed by the
court at any time after the expiration of 30 days from the entry of such or-
der, if it can be dope without answer, and i8 proper to be decreed. This lan-
guage shows that the matter of the bill ought at least to be opened and ex-
plained to the court when the decree is applied for, so that the court may
sce that the decree is a proper one. The binding character of the decree, as
declared in rule 19, renders it proper that this degree of precaution should
be taken. * * * In thus considering the case on its merits, as presented
by the evidence taken before the master, his report thereon, and the excep-
tlons to such report, we have deemed it unnecessary to make any remarks as
to the status of a defendant before a master on a reference under a decree
pro confesso. Both parties in this case seem to have taken for granted that
the rights of the defendants were the same as if the decree had been made
upon answer and proofs. In the English practice, it is true, as it existed at
the time of the adoption of our present rules (in 1842), the defendant, after
a decree pro confesso, and a reference for an account, was entitled to ap-
pear before the master, and to have notice of and take part in the proceed-
ings, provided he obtained an order of the court for that purpose, which would
be granted on terms. 2 Daniell, Ch. Pl. & Prac. (1st Ed.) 804; Id. (2d Ed.,
by Perkins) 1358; Heyn v. Heyn, Jac. 49. The former practice in the court
of chancery of New York was substantially the same. 1 Hoff. Ch. Prac.
520; 1 Barb. Ch. Prac. 479. In New Jersey, except in plain cases of decree
for foreclosure of a mortgage (where no reference is required), the matter is
left to the discretion of the court. Sometimes notice is ordered to be given
to the defendant to attend before the master, and sometimes not; as it is
also in the chancellor’s discretion to order a biil to be taken pro confesso for
a default, or to order the complainant to take proofs to sustain the allega-
tions of the bill. Nixon, Dig. Art. ‘Chancery,” § 21; Gen. Ord. Ch. xiv., 3-T;
Brundage v. Goodfellow, 8 N. J. Eq. 513. As we have seen, by our eighteenth
rule in equity it is provided that, if the defendant make default in not filing
his plea, demurrer, or answer in proper time, the plaintiff may, as one al-
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by evidence.* And if the defendant is an infant,® or if he simply
refuses to plead,® proof is also required. An irregular or frivolous
or insufficient answer, being legally no answer at all, may be or-
dered to be taken off the files, and a decree pro confesso entered;?’
but in case of default by one of several defendants jointly inter-
ested, where the rest obtain a dismissal of the bill, such dismissal
will inure to the benefit of all, in the absence of fraud or collusion
among them, although an order taking the bill pro confesso has
been obtained against the one in default.® To this end, however,
it is necessary that all the defendants have a joint interest, so
that the disposition of the suit must necessarily be to bind or re-
lieve all.® The practice is not uniform as to whether, in case of

ternative, enter an order as of course that the bill be taken pro confesso,
‘and thereupon the cause shall be proceeded in ex parte.’ The old rules,
adopted in 1822, did not contain this ex parte clause. They simply declared
that if the defendant failed to appear and file his answer within three
months after appearance day, the plaintiff might take the bill for confessed,
and that the matter thereof should be decreed accordingly; the decree to
be absolute unless cause should be shown at the next term. See Eq. Rules
6, 10, of 1882, 7 Wheat. xviil.; Pendleton v. Evans, 4 Wash. C. C. 336, Fed.
Cas. No. 10,920; and O'Hara v. MacConnell, 93 U. S. 150. Under these rules
the English practice was left to govern the subsequent course of proceeding,
by which, as we have seen, the defendant might have an order to permit
him to appear before the master, and be entitled to notice. Whether, under
the present rules, a different practice was Intended to be introduced, iIs a
question which it is not necessary to decide in this case.” Thomson v.
\Wooster, 114 U. 8. 104, 5 Sup. Ct. 788, 791.

+ See Pegg v. Davis, 2 Blackf. (Ind.) 281; Williams v. Corwin, 1 Hopk. Ch.
(N. Y.) 471; Ohio Cent. R. Co. v. Central Trust Co. of New York, 133 U. 8.
$3, 10 Sup. Ct. 235. A default does not admit that the allegations of the bill
are sufficient to support a decree. Koster v. Miller, 149 Ill. 195, 37 N. E. 46.

s Chaffin v. Heirs of Kimball, 23 Ill. 36; Massie’s Heirs v. Donaldson, 8
Ohlo, 377.

¢ Caines v. Fisher, 1 John. Ch. (N. Y.) 8 But see McDowell v. Goldsmith,
2 Md. Ch. 370.

7 8ee Davis v. Davis, 2 Atk. 21, 24; Caines v. Fisher, 1 Johns. Ch. (N. Y.)
8; Denlison v. Bassford, 7 Paige (N. Y.) 370; Smith v. Insurance Co., 2 Tenn.
Ch. 599, 605.

8 See Clason v. Morris, 10 Johns. (N. Y.) 524; Kopper v. Dyer, 59 Vt. 477,
9 Atl. 4; Butler v. Kinzie, 90 Tenn. 31, 15 S. W. 1068; Terry v. Fontalne's
Adm'r, 83 Va. 451, 2 8. E. 743.

¢ Butler v. Kinzle, 80 Tenn. 31, 15 S. W. 1068.
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amendment of the bill after service of process, a decree pro con-
fesso upon the bill as amended may be had without the service
of a new subpcena,’® but it seems to be settled that any amendment
of the bill after an order taking the bill as confessed, or a decree
pro confesso has been made, vitiates the proceedings, and renders
the order or decree void.!?

According to the old English practice, the complainant was en-
titled to a decree pro confesso as of course, but in our federal
courts, at least, only such decree will be made by the court as
seems proper upon the allegations of the bill which have been
assumed to be true.!* In other words, the decree is not what the
complainant chooses, nor necessarily according to the prayer of
the bill, but what the court determines, upon the statements of
the bill, to be the proper decree upon the admitted facts.!®

Effect of the Decree Pro Confesso.

In general, it may be stated that a decree pro confesso concludes
the defendant as to all material facts in the bill which are well
pleaded, when such facts establish a case against him.!* If he
has neither appeared nor answered, it seems that the decree is
final, unless opened by the court upon a proper showing, after an
application seasonably made; but one who has appeared, and then
failed to answer, may still object, upon appeal, that the allega-
tions of the bill do not legally warrant its rendition. An order
taking a bill as confessed is of no effect, unless followed by or in-
cluded in a final decree.!®

10 See Bond v. Howell, 11 Paige (N. Y.) 233; Bank of Utica v. Finch, }
Barb. Ch. (N. Y.) 75; Jackson v. Edwards, 2 Edw. Ch. (N. Y.) 582; Trust &
Fire Ins. Co. v. Jenkins, 8 Paige (N. Y.) 589. See, also, Harris v. Deitrich, 29
Mich. 366.

11 Weightman v. Powell, 2 De Gex & S. 570.

12 Thomson v. Wooster, 114 U. S. 104, 5 Sup. Ct. 788. See, also Ohio Cent.
R. Co. v. Central Trust Co. of New York, 133 U. 8. 83, 10 Sup. Ct. 235.

18 Thomson v, Wooster, 114 U. 8. 104, 5 Sup. Ct. 788.

14 See White v. Lewis, 2 A. K. Marsh. (Ky.) 123; McDonald v. Insurance
Co., 56 Ala. 468; Gault v. Hoagland, 25 Ill. 266; Keil v. West, 21 Fla. 508.

18 Lockhart v. Horn, 3 Woods. 542, Fed. Cas. No. 8,446.
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Opening Decrees Pro Confesso.

There is no general rule as to a defendant’s obtaining relief
from a decree pro confesso, but such a decree may be set aside by
the court, in the exercise of its discretion, upon a proper showing
that grounds for its action cxist, and that the defendant seeking
relief has a meritorious defense.!®* Mistakes apparent upon the
face of the record, or clear instances of surprise, may afford ground
for this relief, even after the decree has been enrolled;!" but the
applicant must not be guilty of unreasonable delay, and the show-
ing of a valid and meritorious defense is indispensable.’® The
usual practice is to proceed by motion, accompanied by a sworn
answer, setting up the defense which is sought to be interposed,
or, at the least, an affidavit setting up the facts of such a defense.?®

16 See Willlamson v. Sykes, 13 N. J. Eq. 182; Van Deventer v. Stiger, 25 N.
J. Eq. 224; Carpenter v. Muchmore, 15 N. J. Eq. 123; Mutual Life Ins. Co.
of New York v. Sturges, 32 N. J. Eq. 678; McGowan v. James, 12 Smedes &
M. (Miss.) 445. But not to let in an unconscionable or dishonest defense.
King v. Exchange Co., 2 Sandf. (N. Y.) 692. See, also, Maynard v. Pereault,
30 Mich. 160.

17 Kemp v. Squire, 1 Ves. Sr. 205; Embury v. Bergamini, 24 N. J. Eq. 227.

18 See Willlams v. Thompson, 2 Brown, Ch. 279; Keil v. West, 21 Fla. 508.
It is provided by equity rule 19 that the “decree rendered (in default) shall
be deemed absolute unless the court shall at the same term set aside the same,
or enlarge the time for filing the answer upon cause shown upon motion
and affidavit of the defendant. And no such motion shall be granted, unless
upon payment of the costs * * * and unless the defendant shall undertake
to file his answer within such time as the court shall direct,” etc. As to a
default improperly entered, see Fellows v. Hall, 3 McLean, 281, Fed. Cas.
No. 4,722, A default will be opened only to put in an answer to the merits,
not a plea. See Bank of St. Marys v. St. John, 25 Ala. 566.

19 See Wells v. Cruger, 5 Paige (N. Y.) 164; Emery v. Downing, 13 N. J.
Eq. 59; Montgomery v. Olwell, 1 Tenn. Ch. 169, 172; Pittman v. McClellan,
55 Miss. 290.
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DEFENSE.

4]1. “Defense,” broadly defined, is the formal assertion by
the defendant that the complainant has no ground
for his suit, denying or objecting to the truth or va-
lidity of the formal charge or bill.

42. Defenses, in equity, as at law, may be either:
(a) Dilatory, or (p. 86)
(b) Peremptory, or permanent (p. 89).

In opposition to the bill of complaint, the defendant must
interpose a defense by one of the methods known to equity pro-
cedure, as no right can be justly decided, or controversy settled,
without hearing both parties; and the subpcena itself is, as we
have seen, issued to require the defendant to present his answer,
and show just cause, if he can, why the complainant’s charge
should not be allowed. When a suit has been instituted against
him, the defendant should either disclaim all right or interest in
the subject-matter in dispute, or insist upon his right and defend
it. The methods of doing so will next be considered, among which
will be noticed the disclaimer, which, though hardly a method of
defense, strictly speaking, is treated as such for the reason that it
can rarely be used alone, but must generally be accompanied by
an answer. -

The modes of defense available will be considered with reference
to their nature and the manner of presenting them.

SAME—DILATORY DEFENSES.

43. Dilatory defenses are those which, without impeaching
the complainant’s right to relief, operate to suspend
the particular suit until some obstacle to its enforce-
ment in that suit has been removed.

44. Dilatory defenses in equity are:
(a) Objections to the jurisdiction (p. 87).
(b) Objections to the person of the complainant or de-
fendant (p. 87).
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(c) Objections to the form of proceeding (p. 87).
(d) Objection that another suit is pending between the
same parties (p. 83).

“Dilatory defenses,” as the name implies, merely operate to sus- .
pend or delay the present suit until some obstacle to the complain-
ant’s right of recovery has been removed, in the same manner as
at common law. Though not favored by the courts, they are still
effectual to suspend the proceedings when well founded.

Want of Jurisdiction.

Objections to the jurisdiction as a defense rest simply upon the.
claim or fact that the court in which the suit is instituted has no
authority to take cognizance of the controversy, without in any
way disputing or impeaching the right or interest of the com-
plainant in its subject-matter. Objections to the jurisdiction are
usually taken by way of plea, and will be more fully considered
hereafter.?

Disability of Complainant.

Defenses based on objections to the person of the plaintiff are
usually taken by plea. “Pleas to the person,” as they are called,
do not deny the existence of the right claimed, nor the jurisdiction
of the court to determine it, but simply that the complainant has not
the legal capacity to maintain the suit by reason of some personal
disability, either absolute or partial, as where the complainant is an
alien enemy, or an infant, or a married woman suing alone; or that
the complainant is a fictitious person, or is not the person he claims to
be, or does not sustain the character he assumes, as when he sues as,
but is not, an executor or assignee.?

Objections to the Form of Proceedings.

This defense is that the suit is irregularly brought, or defective
in its appropriate allegations or parties; as, for example, when a
bill not a bill of review, nor in the nature of a bill of review, is
brought to set aside or vary a decree not impeached for fraud.*

§§ 4344. 1 Post, c. 7. 2 Post, ¢. T.
8 Post, c. 4; ante, c. 3, “Bill of Review.”
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Pendency of Another Suit.

The pendency of another suit between the same parties, upon
the same cause of action, and for the same relief, in another court
of equity of the same state, is a defense to a suit commenced in a
court of equity of that state,* and one so pending in a court of
equity of the United States to a second commenced in a federal
court of equity of the same district.® As to state courts, since the
states are legally foreign to each other, an action pending in an-
other state would not constitute such a defense, though between
the same parties and identical as to facts and relief sought; and
it seems to be also settled that the same is true as between a state
and federal court in the same federal district.* Whether the pend-
ency of another suit for the same cause in one federal court would
be a defense to one commenced in any other federal court, without
regard to territorial limitations, appears to be still unsettled, but
the rule would probably be applied that one circuit, at least, is
foreign, for this purpose, to another.”

If the suit already pending is to be relied upon as a defense, it
must be not only between the same parties, but must be for the
same purpose as the second, and justify substantially the same
relief.® This method of defense will be again considered here-
after.®

¢ See Radford v. Folsom, 14 Fed. 97; post, ¢. 7.

s But not a suit In a state or federal court to one in another court of the
same district. Andrews v. Smith, 5 Fed. 833.

6 See Andrews v. Smith, 5 Fed. 833.

7 See 1 Fost. Fed. Prac. (2d Ed.) § 129, and cases cited.

8 See Hertell v. Van Buren, 3 Edw. Ch. (N. Y.) 20; Stout v. Lye, 103 U. S.
66; Watson v. Jones, 13 Wall. 679; American Bible Soc. v. Hague, 4 Edw.
<Ch. (N. Y.) 117.

® Post, ¢. 7, p. 461,
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SAME—-PEREMPTORY OR PERMANENT DEFENSES.

45. Peremptory or permanent defenses are those which
go to the foundation of the suit, and, when estab-
lished, become a complete bar to the complainant’s
claim.

46. Peremptory defenses are of two kinds:
(a) Those which deny the existence of any right of the
complainant to sue, past or present (p. 89).
(b) Those which, admitting the existence at one time of
such right, insist that it has been extinguished or
determined (p. 90).

Peremptory defenses, as above stated, are defenses to the suit on
its merits, like pleas in bar at common law, and, if successfully
maintained, result in the defeat of the complainant’s claim by an
adjudication upon the merits of the cause, instead of merely delay
ing the enforcement of his rights, as in the case of those just con-
sidered.

Want of Complainant’s Right to Sue.

The first of the two classes into which defenses of this character
are divided includes those by which the defendant insists that the
complainant never had any right to institute the suit. This defect
is generally expressed as the want of interest of the complainant,
either in the subject-matter, or, if the latter exists, to assert any
claim against the defendant.* Both this and the succeeding
class of defenses will be considered at length hereafter, but it may
be generally stated here that the absence of the complainant’s
right to sue may occur in four instances: (1) When he has not a
superior right to that of the defendant, as when a bill is filed to
affect the rights of one who is a purchaser of property for a valua-
ble consideration, without notice, the combination of these two
conditions giving him a valid right or title to such property;? (2)
when the defendant has no interest in the controversy, and the

§§ 4546, 1 Post, c. 4.
2 See Mitf. Eq. Pl. (Jeremy’'s Ed.) 199, 274; Jerrard v. Saunders, 2 Ves. Jr.
454; Story, Eq. Pl §§ 603-G04a, S05.
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complainant has therefore no right to sue him;* (3) when the com-
plainant has no right to sue because he has no interest, as where
he sues on a contract within the statute of frauds, when in making
such contract the requirements of the statute have not been com-
plied with;* (4) when there is no privity between complainant and
defendant,® or any other right to maintain the suit.

Where Right has been Extinguished or Determined.

The second class of peremptory defenses embraces those where
a right to sue has once existed, but has been determined by the
acts of the parties, the operation of law, or by a judicial decision.
These cases, generally stated, are the following: (1) Those where
the right to recover upon an existing contract has been expressly
waived or disposed of by the parties themselves, as by an account
stated, or a release, or nullified by operation of law, as where
barred by the statute of limitations;® (2) those where there has
been a determination or decision of the matters in dispute between
the same parties, by a judicial or a quasi judicial tribunal, as by
any court of competent jurisdiction, or by arbitrators lawfully ap-
pointed, and rendering an award within the scope of their powers.”
The distinction between these two classes of defenses is plain, but
the effect of either is the defeat of the complainant’s claim.

FORMAL MODES OF DEFENSE.

47. The defenses already enumerated may be asserted

either: '

() By disclaimer (p. 91)."

(b) By demurrer (p. 92).

(¢) By plea (p. 93).

(d) By answer (p. 94).

(e) By the union, in a proper case, of two or more of the
methods above named (p. 91).

(f) By a cross bill, in cases where affirmative relief
against the complainant is sought (p. 303).

8 See Story, Eq. PL. §§ 519, 520, and cases cited.

4 Sce Story, Eq. Pl §§ 503, 761. See, also, Cozine v. Graham, 2 Paige
(N. YY) 177. 5 See Story, Eq. I'l. § 262,

8 See Story, Eq. Pl §§ 751, 796-798. 7 See Story, Eq. Pl §§ 780, 803.
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48. If more than one method of defense is used to oppose
the same bill, each defense must clearly refer to and
oppose separate and distinct parts of the bill; but
the same matter of defense may sometimes be as-
serted either by demurrer, plea, or answer.

The selection of the mode of defense to be employed must de-
pend, of course, upon the defendant’s decision, upon advice of
counsel, as to what the allegations of the bill and the facts of his
own case require. In some cases the only method available will
be by demurrer, plea, or answer, respectively, and then such mode
must be adopted. In other cases, the same matter may be asserted
by any one of the three methods last mentioned; and, in still oth-
ers, he may both demur, plead, answer, and disclaim to different
and distinct parts of the same bill, but in the latter case he must
not only frame his modes of procedure to that end, but each must
clearly réfer upon its face to the part to which it is directed. A
plea cannot generally be filed to a part of the bill to which he has
already demurred, nor an answer to any part to which he has al-
ready demurred or pleaded, nor can an answer claim what a dis-
claimer has renounced.

THE DISCLAIMER.

49. A ¢‘‘disclaimer” is the formal written assertion that the
defendant disclaims all right, title, or interest in
or to the subject-matter of the demand made by the
complainant’s bill. It is seldom used without an ac-
companying answer, as the complainant may be en-
titled to an answer to ascertain whether the defend-
ant is entitled to disclaim.

While perhaps not strictly a method of defense, the disclaimer
is usually classed as such, since it is a mode of proceeding open
only to the defendant, and may enable him to free himself from all
liability in connection with the particular suit. As its name im-
plies, it is a formal written statement, disclaiming or renouncing
all interest whatsoever in the subject-matter in controversy. It is
not often used alone, however, since the complainant may be fairly
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entitled to an answer in addition, in order that it may appear from
the facts, whether the defendant can properly release himself from
his position as a party on the record; as, while he may actually
have no interest himself, his presence may, as we have elsewhere
noticed, be necessary to a proper determination of the rights of
the complainant, and for such reasons an accompanying answer is
generally required.?

THE DEMURRER.

50. If the defendant wishes to oppose the bill of complaint
for some reason apparent on its face, as by object-
ing to the jurisdiction of the court, the person of
the complainant, or the matter of the bill itself, in
substance or form, he must do so by a demurrer.

51. A demurrer is available only in opposition to the bill,
and cannot be taken to any of the other pleadings
in the suit.

If, upon examination, the bill appears defective upon its face,
in disclosing a want of jurisdiction in the court, or of capacity of
the complainant to sue, or defects either in the form or substance
of the bill itself, any of which appear to supply sufficient grounds
for objecting to the bill as filed, the proper course is to file a de-
murrer.! By this form of defense he admits the facts alleged in
the bill to be true, but denies that they are sufficient to justify the
complainant in proceeding, or to oblige him (the defendant) to an-
swer, and prays the judgment of the court as to whether he shall
be compelled to answer the bill or that part of it to which the de-
murrer is directed.?

The nature and office of the demurrer is fully considered in a
subsequent chapter, and nced not be examined here. It is so called
from the Latin “demorari,” or the French “demorrer” (“to wait or
stay”); and is strictly an excuse for not answering, on the ground
that the complé\inant has not set forth a case requiring one. Equi
ty borrows this method of defense from the common law, the de

§ 49. 1 Post, c. 5. §§ 50-51. 1 Post, c. 6.
2 Post, ¢. 6; Ford v. Peering, 1 Ves. Jr. 72, 77.
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murrer being unknown to the civil law in the practice of the eccle-
siastical courts, and, while its scope is here more extended, its ef-
fect is the same as at common law, in raising a question of law
only, as to the right and liability upon the facts stated.®* The
demurrer in equity is used only in opposition to the bill, including the
cross bill, and cannot be taken by the complainant to the plea or
answer of the defendant, nor by the latter to the replication of the
former.* As a demurrer seeks the judgment of the court as to
whether a plea or answer is necessary, a following plea or answer
will overrule or waive the demurrer, if directed to the same matter
as the demurrer opposes.®

THE PLEA.

62. If the defendant wishes to oppose the bill upon a
ground not involving a contest upon its merits, and
not appearing upon the face of the bill, he must do
80 by plea.

638. The plea shows or relies upon one or more grounds
why the suit should be dismissed, delayed, or barred,
and must reduce the case or some part of it to a
single point, thereby creating a bar to the whole
suit or to the part to which it applies.

The plea is always the mode of defense where reasons exist why
the suit should be dismissed, delayed, or barred, and where these
do not appear upon the face of the bill itself, or, as it is expressed,
are dehors the bill. It bears a resemblance to the exception of the
civil law, and differs from an answer in the common form, in that
it demands the judgment of the court in the first instance whether
the matter urged by it does not debar the complainant from his
right to the answer prayed for by the bill. Its object is one of
utility, since it aims to save the parties the expense of an examina-
tion of witnesses, and it is for this very reason that not every de-

8 Post, c. 6. 4 Post, c. 6.

s Post, ¢. 6. See, also, Eq. Rule 37, as to the rule in the federal courts.
Crescent City I.ive-Stock, Landing & Slaughterhouse Co. v. BRutchers’ Union
Live-Stock, Larding & Slaughterhouse Co., 12 Fed. 225.
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fense in equity can be asserted by plea; as, for instance, where
a defense consists of a great variety of circumstances, the effect
of allowing a plea would be that the court would give judgment
on the circumstances of the case before they were made out by
proof.! In accordance with its object, a plea must reduce the case,
or that part to which it is directed, to a single point, the determina-
tion of which may bar the suit at that stage, or allow the complain-
ant to proceed.? The nature, structure, and office of pleas is here-
after considered at length.

As a plea prays judgment whether any other answer than the
plea contains shall be made, a subsequent answer, which is the most
full and complete defense to the merits, will overrule or waive the
plea.®

THE ANSWER.

64. If the defendant does not or cannot oppose the bill
by disclaimer, demurrer, or plea, or has so opposed
only a part of it, he must generally present his de-
fense to the whole bill, or to such part as has not
been already objected to, by answer.

56. The answer is the last formal pleading of the defend-
ant in the suit, and must set up a valid defense to
all the allegations of the bill not covered by demur-
rer, plea, or disclaimer, as well as a direct and full
reply to all interrogatories or charges which the bill
may contain. It must always be a statement of
fact, and not of argument.

"If the defendant is unable to defend himself from the charges in
the bill, either wholly or partially, by any of the modes of defense
previously mentioned, he must answer the whole, or such part as
has not already been opposed by disclaimer, demurrer, or plea, by
the formal presentment of facts constituting a defense to the mer-
its of the bill,® which, as we shall hereafter see, must be positively,

§§ 52-53. 1 See post, ¢. T. 2 See post, c¢. T.

3 Post, c. 7. See, also, Eq. Rule 37; Lewis v. Baird, 3 McLean, 56, Fed.
Cas. No. 8,316; Ferguson v. O'Harra, Pet. C. C. 493, Fed. Cas. No. 4,740.

§8 54-00. 1 Com. Dig. tit. “Chancery,” 1; Story, Eq. Pl (10th Ed.) § 846,
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precisely, and fully alleged, and must be a statement of facts only,
not of argument or inference.? The complainant has a right, in
general, to be informed by the answer of the nature of the defense
set up, and this right is not confined to the points as to which
the defendant intends to offer evidence; but he may insist, even
when the facts are uncontroverted, upon having notice upon the
record, in a precise and unambiguous manner, of the nature of the
conclusions to be drawn from them.* The complainant may re-
quire the discovery he seeks, either because he cannot prove the
facts, or in aid of such proof as he may have, or to avoid expense.
When the respondent is not protected by either disclaimer, demur-
rer, or plea, he must therefore answer, and his answer must, in
general, be full and complete as to all the charges in the bill not
so covered.*

The rule just stated is subject to certain exceptions, based upon
grounds of policy or necessity, which will be hereafter noticed,®
and to the limitations that the answer as a defense must be con-
fined to matters alleged in the bill, and cannot go outside of it,
and that although answers to matters not material to the com-
plainant’s case may, if given, aid him in establishing that which is
material, yet they cannot, for that reason alone, be required.®
The nature and office of answers in equity will be hereafter fully
noticed and explained,” and in the present chapter we shall also
notice the conditions under which, and the extent to which, it is
received as evidence in the cause.®

Answer and Disclaimer.

The disclaimer may accompany an answer, plea, or demurrer
when the defendant is in a position to assert that he has no right
or interest in or to a part of the claim made by the bill, and as has

2 See post, p. 5G0. ' 4 Post, c. 8.

32 Bouv. Inst. 4359. s Post, c. 8.

¢ This seems to be the result of the rules as to Immaterlality, and 1s cer-
talnly a necessary limitation upon the right of a complainant to compel a
defendant to provide evidence by which to establish a claim agalnst the de-
fendant himself. See 1 Daniell, Ch. Pl. & Prac. (6th Am, Ed.) 570, 571, and
cases cited.

T Post, c. 8. 8 Post, § 5.
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been seen ® is not often used except in conjunction with an answer,
as, if the defendant has been made a party by mistake, or, if he
ever had any interest, the plaintiff may be entitled to a discovery
as to whether that is the fact, or what the facts are, or who should
be the proper party.t®

Exceptions to Answer.

The manner in which the complainant objects to the defendant’s
answer is not by demui'rer, but by filing exceptions to it,’* and
these may be either for insufficiency, where it is not made under
oath,’? in not being a proper answer to the bill in point of law,**
or for the faults known as scandal and impertinence, hereafter no-
ticed.’* Exceptions to the sufficiency of the answer cannot be sus-
tained, unless there is some material allegation, charge, or interrog-
atory contained in the bill which has not been fully answered.
And where new matter, not responsive to the bill, is stated in the
answer, if such new matter is wholly irrelevant, and forms no suffi-
cient ground of defense, the complainant may except to the an-
swer for impertinence, or may raise the objection at the hearing.'®
In form, the exceptions should be separate, concerning each part
of the bill claimed to be insufficiently or improperly answered,'®

9 Story, Eq. Pl. §§ 838, 839; post, p. 91.

10 See post, c. b,

11 Arnold v. Styles, 2 Blackf. (Ind.) 391; Ryan v. Melvin, 14 Ill. 68; Bart.
Eq. p. 120 et seq.; Story, Eq. Pl § 864; Emery v. Pickering, 13 Sim. 583; E(.
Rule 61.

12 An answer not under oath is not evidence for the party making it, and
therefore cannot be excepted to for insufficiency. See McCormick v. Cham-
berlin, 11 Paige (N. Y.) 543; Carpenter v. Benson, 4 Sandf. Ch. (N. Y.) 494¢;
Board of Sup’rs of Fulton Co. v. Mississippi & W. R. Co., 21 Ill. 338, 36¢:
Brown v. Mortgage Co., 110 Ill. 23). See, also, McClaskey v. Barr, 40 Fed.
539. An answer not under oath can only be excepted to for scandal or im-
pertinence. Mix v, People, 116 Ill. 267, 4 N, E, 783.

13 See Stafford v. Brown, 4 Paige (N. Y.) §8.

14 Post, p. 502, :

15 Per Walworth, Ch., in Stafford v. Brown, 4 Paige (N. Y.) 88.

161 Daniell, Ch. Pl. & Prac. (5th Ed.) 759, 760. See Brooks v. Byam, 1
Story, 206, Fed. Cas. No. 1,047; Board of Sup'rs of Fulton Co. v. Mississippi
& W. R. Co,, 21 Ill. 338, 3G5; Stitt v. Hilton, 31 N. J. Eq. 285; Bower Barfl
Rustless-Iron Co. v. Wells Rustless-Iron Co., 43 Fed. 391; Stafford v. Brown,
4 Paige (N. Y.) 88.
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and should at least state the substance of the allegation, charge,
or interrogatory in the bill which is not fully answered, so that, by
reference to the bill alone in connection with the exception, the
court may see that the particular matters as to which a further an-
swer is sought are stated in the bill, or that such answer is called
for by the interrogatories.!” Like all other formal steps in equity
procedure, exceptions must be in writing,’® and signed by counsel.*®

THE REPLICATION.

56. If the defendant answers to the merits of the bill, and
the answer is not excepted to, the complainant should
file his replication, formally denying the truthand
suficiency of the answer, and affirming the truth
and sufficiency of the bill.

67. The replication is the last regular pleading in an eq-
uitable suit. It is merely formal, and is only flled.
to the answer. It contains no statement of facts,
and is now always general in its form.

If the answer or plea of the defendant controverts the facts
charged in the complainant’s bill, or sets forth new facts and cir-
cumstances which the complainant is not disposed to admit, he
may maintain the truth of his own allegations, and deny the valid-
ity of those made by his opponent, by a replication to the answer.
This formal pleading, which is hereafter fully noticed, is now but
a general averment of the truth and sufficiency of the bill, and an
equally general denial of the truth and sufficiency of the answer,?

17 See Hodgson v. Butterfield, 2 Sim. & 8. 236; Brooks v. Byam, 1 Story, 296,
Fed. Cas. No. 1,947; Turnage v. Fisk, 22 Ark. 286; Baker v. Kingsland, 3
Edw. Ch. (N. Y.) 138; Stitt v. Hilton, 31 N, J. Eq. 285; Mix v. People, 116
Ill 267, 4 N. E. 783; Arnold v. Slaughter, 36 W. Va. 589, 15 S. E. 250.

18 1 Danlell, Ch. PL & Prac. *763, citing De La Torre v. Bernales, 4 Mada
396.

19 Candler v. Partington, 6 Madd. 102; Yates v. Hardy, 1 Jac. 223; and
see Bart. Eq. 120.

§¢ 56-57. 1 Bart. Suit in Eq. 120-131; Story, Eq. Pl. (10th Ed.) §§ 877, 878:
Coop. Eq. Pl 329, 330; Mitf. Eq. Pl. 321, 322; Gleun v. Hebb, 12 Gill & J.
(Md.) 271; O’Hare v. Downing, 130 Mass. 1C.

SH.EQ.PL.—7
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and forms the last of the regular pleadings in an equitable suit.?
Formerly, if the answer contained new facts in opposition to the
allegations of the bill, it was customary for the complainant to
reply by a special statement of facts not before charged, and this
again might be followed by a rejoinder by the defendant, a sur-
rejoinder by the complainant, and a rebutter and surrebutter, as
at common law, so long as new facts were set forth by one party
and denied by the other.®? The expense and delay of these plead-
ings caused them to be abandoned, and, though we still retain the
form of the special replication, its use has been entirely dispensed
with,* and is expressly prohibited by the equity rules.®

The effect of a general replication to the answer is to waive all
technical objections as to the form in which the defenses it con-
tains are presented,® but does not cure defects in its substance,?
nor put in issue immaterial allegations.®* Yhen taken to a plea, it
admits its sufficiency, but denies its truth,® and puts in issue only
the matters which the plea alleges.!®

The necessity for a replication is waived if the parties go to trial
on bill and answer without objection,!! and so even if the case has
‘been submitted by agreement of the parties upon bill, answer, and
general replication, and no replication has been filed.’?* Leave to
withdraw a replication may also be granted in a proper case and
upon a sufficient showing.!*

8 Langd. Eq. Pl § 53.

s Story, Eq. PL (10th Ed.) § 878; Bart. Suit in Eq. 129; OCoop. Eq. PL 829,
830; Mitf. Eq. Pl. 321, 322,

4 Story, Eq. PL (10th Ed.) § 878; Bart. Suit in Eq. 129.

s Eq. Rule 45.

¢ McKim v. Mason, 2 Md. Ch. 510. See, also, Slater v. Maxwell, 6 Wall.
268; Boyd v. Hawkins, 2 Dev. Eq. (N. C.) 195.

7 Everts v. Agnes, 4 Wis. 343.

8 Candee v. Lord, 2 N. Y. 269.

9 Hughes v. Blake, 6 Wheat. 453. See, also, Tompkins v. Anthon, 4 Sandf.
Ch. (N. Y.) 97; Beals v. Railroad Co., 133 U. S. 290, 10 Sup. Ct. 314.

10 Tompkins v. Anthon, 4 Sandf. Ch. (N. Y.) 97,

11 Corbus v. Teed, 69 Ill. 206.

12 Glenn v. Hebb, 12 Gill & J. (Md.) 271; Sneed v. Town, 9 Ark. 538

13 See Brown v. Ricketts, 2 Johns. Ch. (N. Y.) 425,
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INTERLOCUTORY PROCEEDINGS.

68. The various steps between the commencement and
termination of an equity suit are termed interlocu-
tory proceedings.

In the course of the suit either party may be allowed to amend his
pleadings, when not under oath; or a receiver may be appointed to
take charge of property affected; or money admitted to be due may be
ordered to be paid into court; or the cause, or questions arising in
connection therewith, may be referred to a master for an investiga-
tion and report.

The court may also, for the settlement of intricate questions of
fact, direct issues of fact, called “feigned issues,” to be submitted
to a jury for trial; or it may issue its process of injunction to com-
pel a necessary act, or to prevent a threatened wrong or injury or
remedy an injury already done; or it may, upon a proper appli-
cation, and in some cases of its own motion, and for a full and
proper submission of the issues involved, order the production of
documents or writings relevant to the controversy; and any per-
son, not a party to the record, may apply, at a proper stage of a
pending suit, for leave to intervene and be made a party thereto.

AMENDMENT.

59. Either party will generally be allowed to correct in-
accuracies or supply omissions in his pleadings at
any time before the testimony is taken, if guilty of
no laches; and the court, at the hearing, or even
after and before final decree, may permit amend-
ments in special cases, or allow the pleadings to be
made conformable to the case actually heard; but
neither party will be allowed to introduce, by amend-
ment, a case or defense different from that origi-
nally presented, and a sworn answer or plea can-
not generally be amended, except as to merely formal
defects, except upon a clear showing of misstate-
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ment or omission through fraud, accident, or mis-
take. Formal defects may generally be corrected
at any time before final decree.

Great liberality is shown by courts of equity in the allowance of
amendments, though in the case of answers under oath, as we
shall see, they act with great caution in permitting any change
whatever beyond the correction of merely formal defects.! De-
fects of this character, such as the omission or misstatement of
names or dates, may be corrected in any pleading at any time be-
fore final decree,? and the complainant may amend his bill, subject
to the limitation hereafter mentioned, in matters of substance and
as of course,—that is, without application to the court,—at any
time before answer filed.* As a general rule, and aside from sworn

§8 58-59. 1 Verplank v. Insurance Co., 1 Edw. Ch. (N. Y.) 46.

2 To the bringing in of an essential party, sce Walden v. Bodley, 14 Pet.
156; Shields v. Barrow, 17 How. 130; Harrison v. Rowan, 4 Wash. C. C. 202,
Fed. Cas. No. 6,143; or the averment of citizenship, see Fisher v. Rutherford,
Baldw. 188, Fed. Cas. No. 4,823; Hilliard v. Brevoort, 4 McLean, 24, 25, Fed.
Cas. No. 6,505.

3 Under equity rule 28, the bill may be amended as of course, and without
costs in any manner whatever, before a copy is taken from the clerk’s office,
and in any small matters afterwards, such as inserting or correcting dates,
filling blanks, etc.; but if it i8 amended in any material point after a copy
has been taken, and before answer, plea, or demurrer (a8 he may do of
course), he must pay to the defendant the costs occasioned thereby, and fur-
nish him a copy of the amendment, with suitable reference to the place where
the same is to be inserted in the bill. If the amendments are numerous, a
copy of the active bill as amended must be furnished, and, if there is more
than one defendant, a copy must be furnished to each one affected by the
amendment. Equity rule 29 provides for amendment under order of court
after demurrer, plea, or answer has been put in, and before replication, either-
with or without payli:cnt of costs, as the court shall order, and also author-
izes amendments after replication filed (the latter being then withdrawn) by
special order of court, upon motion or petition, and proof by afiidavit that
the application I8 not made for the purpose of vexation or delay, etc., notice
being given to the defendant, and upon the plaintiff submitting to such terms
or orders as the court shall impose or make. See, under the last-mentioned
rule, Wharton v. Lowrey, 2 Dall. 364, Fed. Cas. No. 17,481; Ross v. Car-
penter, 6 McLean, 382, Fed. Cas. No. 12,072; Clifford v. Coleman, 13 Blatchf.
210, Fed. Cas. No. 2,8904; Washington R. R. v. Bradleys, 10 Wall. 209. A bLill
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answers, both parties will be allowed to amend their pleadings at
any time before issue joined, or, perhaps, after issue joined and
before the taking and publication of the testimony,* always pro-
vided that the party has not been guilty of laches, and subject to
the further rule that no amendment will be allowed to present a
case or defense different from that originally stated.® After the
examination of witnesses it is generally too late to apply for leave
to amend, though it seems that, in cases of special necessity, where
the showing is clear and undoubted, the court may allow an amend-
ment;* and it seems that there is thus practically no time when
the power may not be exercised, if the necessity plainly appears
and the ends of justice are to be subserved.” The court may thus

and its amendments constitute but one record, and the answers thereto but
one. Munch v. Shabel, 37 Mich. 166. .

¢ See Thorn v. Germand, 4 Johns. Ch. (N. Y.) 363. Mere formal amendments
may be made at any stage of the cause; but those which change the char-
acter of the bill or answer, 80 as to make substantially a new case, should
rarely be admitted after the cause is set for hearing, much less after it has
been heard. Walden v. Bodley, 14 Pet. 156; Evans v. Bolling, 5 Ala. 530.
See, also, Boyd v. Clements, 8 Ga. 522; Moshier v. Knox College, 32 Ill. 155;
McDougald v. Dougherty, 11 Ga. 570.

s Snead v. McCoull, 12 How. 407; Howe v. Russell, 36 Me. 115; Shields v.
Barrow, 17 How. 130; Goodyear v. Bourn, 3 Blatchf. 266, Fed. Cas. No.
5.561; Larkins v. Biddle, 21 Ala. 252; Rogers v. Atkinson, 14 Ga. 320. So
an amendment which would render a bill multifarious. Jordan v. Jordan,
16 Ga. 446. See, also, Dodd v. Astor, 2 Barb. Ch. (N. Y.) 395. In an applica-
tion to amend the defendant’s pleading, the proposed amendments should be
set out. Freeman v. Bank, Har. (Mich.) 311. A bill defective in its aver-
ments will not be amended where the case is essentially defective on the
proofs, but may be dismissed without prejudice. Curtis v. Goodenow, 2%
Mich. 18. It is matter of discretion with the court whether an amendment
of an answer to a cross bill shall be allowed. Higgins v. Curtiss, S2 Ill. 28.

6 See Thorn v. Germand, 4 Johns. Ch. (N. Y.) 363; Bowen v. Idley, 6 Paige
(N. Y.) 46. It is not a matter of course to allow the flling of an amended
bill after a cause has been at issue and testimony taken. A special applica-
tion should be made to the court with a full statement of the facts intended
to be incorporated In the amended bill, so that the court can judge of the
propriety of giving leave. Hammond v. Place, Har. (Mich.) 438. The court
may permit an amendment of the answer, even after the evidence has been
heard. Scott v. Harris, 113 Ill. 447.

7 See Martin v. Eversal, 36 Ill. 222; Boyd v. Clements, 8 Ga. 522; Peacock
v. Terry, 9 Ga. 137. If the proposed amendment, when offered as late as
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allow an amendment of the pleadings after final hearing, to make
the record conform to the case actually heard,® and also to correct
formal defects,” but the case must be an urgent and proper one, as
the rule that substantial amendments must be made before the
testimony is taken is generally observed.

Where pleas or answers are sworn to, a more strict rule is en-
forced,'® courts of equity being exceedingly reluctant to allow any
amendment in matters of substance, for the reason that the con-
trary practice might encourage negligence, indifference, or inatten-
tion to the duties imposed by law upon those who make statements
under oath.!* On this ground it is required that the reasons as-
signed for the application to amend be cogent and satisfactory;

the hearing, occaslons surprise to the adverse party, it will not ordinarily
be allowed. Moshier v. Knox College, 32 Ill. 155. Nor can an amended an-
swer be filed making an entirely new case, and after a lapse of seven years
from the time of filing the original answer, where the facts proposed to be
thus set forth would probably, by the exercise of reasonable diligence, have
been discovered in proper time. Goodwin v. McGehee, 15 Ala. 232. Amend-
ments to a bill to meet matters set up in the answer may be allowed at, or
even after, a hearing on the pleadings and proofs. Munch v. Shabel, 37
Mich. 166. Amendments not affecting the issue or prejudicing the rights of
the defendant may be made at the hearing. Chancery rule 21 has no application
to such a case. Goodenow v. Curtis, 18 Mich. 2908. And the court is liberal
in the allowance of amendments in the furtherance of justice, imposing
terms when necessary. Marble v. Bonhotel, 35 Ill. 240. An amendment may
thus be allowed where no undue advantage will be obtained over the oppo-
site party, upon payment of the costs thereby occasioned. Booth v. Wiley,
102 111 84.

8 Clark v. Soclety. 46 N. H. 272,

9 See Donnelly v. Ewart, 3 Rich. Eq. (S. C.) 18; Walden v. Bodley, 14 Pet.
156.

10 The fact that a bill is sworn to does not deprive the complainant of
the benefit of an amendment, in order to simplify his statement or state ad-
ditional facts. Marble v. Bonhotel, 35 Ill. 240. No amendments can be
made to a sworn bill except such as are merely in addition to the original
bill, and consistent therewith, and they must be made by introducing a sup-
plemental statement and without striking out any part of the bill. Ver-
plank v. Insurance Co., 1 Edw. Ch. (N. Y.) 46.

11 Story, Eq. Pl § 896. See Smith v. Babcock, 3 Sumn. 583, Fed. Cas.
No. 13,008, and Eq. Rule 60; Huffman v. Hummer, 17 N. J. Eq. 269; Mar-
tin v. Atkinson, 5§ Ga. 390.

- " -—anr 1 1 1
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that the mistakes to be corrected, or the facts to be added, be made
highly probable, if not certain; that they be material to the merits
of the controversy; that the party has not been guilty of gross neg-
ligence; and that the mistakes have been ascertained, and the
new facts have come to the knowledge of the party, since the orig-
inal answer was sworn to and filed.!? The rule as summed up
from the authorities seems to be that a sworn answer or plea can-
not generally be amended, except as to merely formal defects, such
as the insertion or correction of a date, or filling in a blank, except
upon a clear showing of misstatement or omission through fraud,
accident, or mistake,’® and not later than at the hearing.'* As a
general proposition, matters properly the subject of amendment to
either bill or answer, which cannot be presented until after issue
joined, must be made the subject of a supplemental bill or further
answer.!®

There must be no unreasonable delay in asking leave to amend,
and, as a general rule, it must affirmatively appear that the matters
sought to be introduced by way of amendment were not known to
the party at the time his original pleading was filed.®* If such
knowledge existed, a sufficient excuse must be presented for the
failure to embody such matters in the original pleading.'”

Again, it would be foreign to the theory upon which amendments
are allowed if a party was permitted, under the guise of an amend-

12 See Story, Eq. Pl §§ 894-902, and the opinion of the court in Smith v. Bab-
cock, 3 Sumn. 583, Fed. Cas. No. 13,008.

18 Story, Eq. Pl. § 896; Mitf. Eq. Pl. 324-327.

14 The sixtieth equity rule provides that after a replication is filed, or the
cause i{s set down for hearing on bill and answer, no amendment in any mate-
rial matter shall be allowed unless upon special leave of court upon cause
shown and after notice to the adverse party, and supported, If required, by
affidavit. See Caster v. Wood, Baldw. 289, Fed. Cas. No. 2,505; Calloway v.
Daobson, Brock. 119, Fed. Cas. No. 2.325; State of Rhode Island v. State of
Massachusetts, 13 Pet. 23;: Smith v. Babcock, 3 Sumn. 583, Fed. Cas. No. 13,-
008; Gler v. Gregg, 4 McLean, 202, Fed. Cas. No. 5,408.

18 As to the exceptions to this rule, see Story, Eq. Pl. § 885, and instances
mentioned. See, also, section 886 and note 2; Kennedy v. State Bank, 8 How.
586, 610; Eq. Rules 28-30, 57, 60.

16 See Whitmarsh v. Campbell, 2 Paige (N. Y.) 67; Smith v. Babcock, 8
Sumn. 583, Fed. Cas. No. 13,008; Matthews v. Dunbar, 8 W. Va. 138.

17 Whitmarsh v. Campbell, 2 Paige (N. Y.) 67.

.
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ment, to present a new case or a new defense in place of that orig-
inally made, and any such departure is therefore prohibited, mat-
ters for amendment being restricted to those which amplify and
support the original charge or defense. An examination of the
cases cited below will serve to show the application of this rule.!®

Finally, it may be said that new matters or parties, arising or
being discovered since the filing of an original bill or answer, are
not generally proper subjects of amendment, and must be presented
by supplemental bill or further answer, as will be fully shown
hereafter.!?

RECEIVERS.

60. A ¢“receiver” is a person appointed by a court of
equity to take possession of and preserve the fund or
property in litigation, to receive the rents and prof-
its therefrom, and to protect and preserve all from
loss, waste, or destruction, pending the suit. He is
an officer of the court appointing him, and subject to
its direction and control, and will generally be ap-
pointed only when it appears inequitable to the
court for the property in question to be left under
the control of either party.

The appointment of receivers in suits in equity is one of the
discretionary powers of the court, and its limitations are therefore

13 As to the bill, see Snead v. McCoull, 12 How. 407; Goodyear v. Bourn,
8 Blatchf. 266, Fed. Cas. No. 5,661; Larkins v. Biddle, 21 Ala. 252; Rogers
v. Atkinson, 14 Ga. 320; Darling v. Roarty, 5 Gray (Mass.)) 71; Curtis v.
Leavitt, 11 Paige (N. Y.) 3S6; Jones v. Davenport, 45 N. J. Eq. 77, 17 Atl
$70; Seborn v. Beckwith, 30 W. Va. 774, 5 S. E. 450; Marshall v. Olds, 86
Ala. 296, 5 South. 506; Ward v. Patton, 75 Ala. 207; Miles v. Strong, 60 Conn.
393, 22 Atl. 959. See, also, Codington v. Mott, 14 N. J. Eq. 430; Walden v.
Bodley, 14 Pet. 156. Cf. Hardin v. Boyd, 113 U. S. 756, 6 Sup. Ct. 771; Bol-
man v. Lohman, 74 Ala. 507; Fearey v. Hayes, 44 N. J. Eq. 425, 15 Atl. 592.
As to the answer, see Goodwin v. McGehee, 15 Ala. 232; Howe v. Russell, 86
Me. 115; Pinkston v. Taliaferro, 9 Ala, 547.

19 Post, p. 293. Facts which have transpired subsequent to the filing of the
bill cannot be set forth by way of amendment. Hammond v. Place, 1 Har.
(Mich.) 438,
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not easy to define. It will generally be exercised where it is nec-
essary to secure or protect tangible property involved in the par-
ticular controversy from injury, waste, or destruction, during the
pendency of the suit, and to preserve it for its appropriate uses
and ends as determined by the decision of the controversy, when
it appears to the court that it is inequitable or improper for it to
be left in the custody or under the control of the parties on either
side.! Thus, where property in the hands of a trustee for a par-
ticular purpose is in danger of being diverted to some other;? or
where there are conflicting legal and equitable debts against an
estate, and it is necessary to preserve the property, as well as its
rents and profits, for the benefit of those whose rights may be
established;® or where a partnership is dissolved by one or movre
of the partners having power to dissolve it, and there is no provi-
sion in the partnership articles or agreement for a settlement,*—
a court of equity may, upon the application of an interested party
and for the benefit of all parties in interest, appoint some disinter-
ested person to take charge of the property in question, to collect
its rents and profits, if any, and, generally, to preserve and protect
it from loss or injury until the litigation of which it is the subject-
matter has been completed and the court disposes of it by the de-
cree.®* Many other instances might be mentioned where this power

§$ 60. 1 See Lenox v. Notrebe, Hemp. 225, Fed. Cas. No. 8,246b; Ex parte
Walker, 25 Ala. 81; Balley v. Balley (Ky.) 10 S. W. G60. The appointment will
depend upon a proper statement of the necessary facts in the bill. Tomlinson v.
Ward, 2 Conn. 396. :

2 See Janeway v. Green, 16 Abb. Prac. (N. Y.) 215, note. And so when the
parent of an infant, in possession of the infant’s property, is squandering it.
Butler v. Freeman, Amb. 301, 302.

8 Fetter, Eq. § 203; Chase’'s Case, 1 Bland (Md.) 206, 213; Blondheim v.
Moore, 11 Md. 365.

4 See Law v. Ford, 2 Paige (N. Y.) 310: McElvey v. Lewis, 76 N. Y. 373;
Jordan v. Miller, 75 Va. 442; New v. Wright, 44 Miss. 202; Marten v. Van
Schaick, 4 Paige (N. Y.) 479; Taylor v. Neate, 39 Ch. Div. 538; Irwin v. Ever-
son, 95 Ala. 64, 10 South. 320; Bliley v. Taylor, 86 Ga. 163, 13 S. E. 283.

8 “Where a partnership is alleged on the one side and denied on the other,
and a motion i8 made for a receiver, the court, if it directs an issue as to
partnership or no partonership, usually declines to appoint a receiver until that
question is determined.” George, Partn. p. 361; Kerr, Rec. p. 98; Peacock
v. Peacock, 16 Ves. 40; Chapman v. Beach, 1 Jac. & W. 594, note; Fairburn
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will be exercised, and, generally, receivers may be appointed, under
proper circumstances, to take charge of any property which the
court can dispose of by its decree.®

The appointment of a receiver is, as has been noted, a matter
within the discretionary powers of a court of equity, but this power
will not be exercised unless for sufficient reason,” and then only
for the benefit of the parties to the suit, or of those who may es-
tablish rights in the particular controversy.® To obtain the ap-
pointment, there must ordinarily be a suit already pending,® or,
at the least, one must be commenced at the same time, and the ap-
plication may be made immediately upon its commencement, or at
any time during its progress, even after a final decree,!® though, as

v. Pearson, 2 Macn. & G. 144; Norway v. Rowe, 19 Ves. 144; Baxter v.
Buchanan, 8 Brewst. (Pa.) 435; Hobart v. Ballard, 31 Towa, 521; Guyton v.
Flack, 7 Md. 398; Speights v. Peters, 9 Gill (Md.) 472. A receiver will not be
appointed in a proceeding to dissolve a partnership where the partnership Is
denled, unless the court is satisfied that there is in fact a partnership between
the parties, or that the fund is in danger. McCarty v. Stanwix, 16 Misc. Rep.
132, 38 N. Y. Supp. 820.

¢ See King v. King, 6 Ves. 172; Jordan v. Miller, 756 Va. 442; Allen v. Haw-
ley, 6 Fla. 142, 164; Katz v. Brewington, 71 Md. 79, 20 Atl. 189; Word v.
Word, 90 Ala. 81, 7 South. 412; Parker v. Parker, 82 N. C. 165; Price's Ex’x
v. Price’s Ex'rs, 23 N. J. Eq. 428; Hagenbeck v. Arena Co., 59 Fed. 14; Hol-
lenbeck v. Donnpell, 84 N. Y. 342; Mercantile Trust Co. of New York v. Mis-
souri, K. & T. Ry. Co., 38 Fed. 221; Folger v. Insurance Co., 99 Mass. 267.

1 Thus, the court will not interfere on an application to have a receiver ap-
pointed for a trust estate while chancery proceedings are pending for the
removal of the trustees, unless a strong case is made out. Poythress v. Poy-
thress, 16 Ga. 406, Nor will it appoint a receiver agalnst the legal title un-
less there I8 imminent danger to the property and the intermediate rents and
profits. Kipp v. Hanna, 2 Bland (Md.) 26. See, also, Willis v. Corlies, 2 Edw.

" Ch. (N. Y.) 281; Oil Co. v. Petroleum Co., 6 Phila. (Pa.) 521; Cheever v. Rall-
road Co., 39 Vt. 653.

8 Ellicott v. Insurance Co., 7 Gill (Md.) 307; Ellicott v. Warford, 4 Md. 80.
A receiver is appointed to subserve the interests of all persons interested in
the subject-matter committed to his care. First Nat. Bank of Detroit v. E. T.
Barnum Wire & Iron Works, 60 Mich. 487, 27 N. W. 657.

9 Daniell, Ch. Pl. & Prac. (Gth Am. Ed.) pp. 1733, 1734. The same authority
lays it down that a recelver of an infant’s property may be appointed without
a suit first brought (pages 1351-1354), and states that the usual practice is to
appoint a guardian. ’

10 After a decree in an action to subject property fraudulently conveyed,
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a matter of practice, a receiver will not geherally be appointed
before the answer of the defendant is filed, unless it is made mani-
fest to the court that the property involved in the particular suit
is in actual danger of loss or injury.!! The application is generally
made upon the bill, either alone or supported by affidavits, by mo-
tion addressed to the discretion of the court, and generally upon
notice to the opposing party.!? Ex parte applications will only
be granted in cases of urgent necessity,'® though want of notice is
cured if counsel for the opposite party are present in court.!*

When appointed, a receiver is an officer of the court appointing
him, and is subject to its control, direction, and protection, and
therefore cannot generally take any material step regarding the
property in his care !* and custody, or sue or be sued regarding it,'*
without the leave of that court first obtained.)” The appointment
of receivers is now largely a matter of statutory regulation, and
the laws of the different states should be consulted for detailed
information.

a recelver may be appointed, though not prayed in the bill, if the circum-
stanccs justify it. Shannon v. Hanks, 88 Va. 338, 13 8. E. 487.

11 West v. Swan, 3 Edw. Ch. (N. Y.) 420.

12 Nusbaum v. Stein, 12 Md. 315; Tibbals v. Sargeant, 14 N. J. Eq. 449.
A receiver may be appointed at the hearing, though not specially prayed for
in the billL. Clyburn v. Reynolds, 31 S. C. 41, 9 S. E. 973.

18 See Triebert v. Burgess, 11 Md. 452, 461; Voshell v. Hynson, 26 Md. 83;
Sandford v. Sinclalr, 8 Paige (N. Y.) 373; Hungerford v. Cushing, 8 Wis. 320.

14 McLean v. Bank, 3 McLean, 503, Fed. Cas. No. 8887. That a receiver
was appointed without notice to the adverse party Is immaterial where the
question of the propriety of such appointment has been heard, and both par-
ties have had ample opportunity to be heard. Elwood v. Bank, 41 Kan. 475,
21 Pac. 673.

15 I'ield v. Jones, 11 Ga. 413; Merritt v. Lyon, 16 Wend. (N. Y.) 405.

1¢ Merritt v. Lyon, 16 Wend. (N. Y.) 403; In re Merritt, 5 Paige (N. Y.)
123; Taylor v. Baldwin, 14 Abb. Prac. (N. Y.) 168; Jones v. Browse, 32
W. Va. 444, 9 S. E. 873. As to where a receiver appointed by the courts of
the United States may be sued without leave, see Dillingham v. Russell, 73
Tex. 47, 11 S. W. 139.

17 A receiver is the agent of all parties interested in the fund, not of the
complalnant only. Green v. Bostwick, 1 Sandf. Ch. (N. Y.) 185. See First
Nat. Bank of Detroit v. E. T. Barnum Wire & Iron Works, 60 Mich. 487, 27
N. W. 657,
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’

PAYMENT OF MONEY INTO COURT.

61. In many cases, where it is admitted by the pleadings
or is otherwise shown that a definite sum of money
is due and owing from omne of the parties to the
suit, the court may order the same paid into court
to abide the filnal decree.

In addition to the appointment of receivers, courts of equity pro-
vide for the preservation of property in dispute pending the litiga-
tion, by ordering money or choses in action to be paid into or deposited
in court, before the hearing or before final decree, when it is admit-
ted by the pleadings, or otherwise established by the proceedings,
that a certain sum is due the complainant from a defendant, as
where it is held in trust by the latter, or, as in the most common
class of cases, where personal representatives, trustees, or any persons
who, by reason of their situation, fill the character of the latter,!
are in the actual possession of money or choses in action, in which
they have no equitable interest, and to which the complainant
may be entitled.? Thus, where several parties claim a sum of mon-
ey, to which the party in possession does not assert any right, the
court may order such sum to be paid into the hands of its clerk
until the respective rights of all the claimants have been deter-
mined;?® or, where an accounting and the enforcement of a trust
is sought against trustees, the balance of money, stocks, or other
securities may be ordered deposited in court, to be reinvested, if
necessary, and to abide the event of the suit;* or where the com-

§ 61. 1 As to when payment into court will be ordered against a respondent,
see 1 Danlell, Ch. Pl. & Prac. (6th Am. Ed.) 1770-1772; McKim v. Thompson, 1
Bland (Md.) 1586.

2 See 2 Danliell, Ch. Pl. & Prac. (6th Am. Ed.) § 1770 et seq.; 1 Beach. Mod. Eq.
Prac. §§ 603, 604; Harris v. Hess, 10 Fed. 263; Lackett v. Rumbaugh, 45 Fed.
23, 27; Cass v. Higenbotam, 100 N. Y. 248, 3 N. E. 189; Palmer v. Truby,
136 Pa. St. 556, 20 Atl. 516; Tuck v. Manning, 150 Mass. 211, 22 N. E. 1001;
Stevens v. Nisbet, 88 Ga. 456, 14 S. E. 711; Park v. Wiley, 67 Ala. 310;
Clarkson v. De Peyster, 1 Hopk. Ch. (N. Y.) 274; Hosack v. Rogers, 6 Paige
(N. Y.) 415; Haggerty v. Duane, 1 Paige (N. Y.) 321.

8 In re Succession of Thompson, 14 La. Ann. 810.

¢ Danby v. Danby, 5 Jur. (N. 8.) 54. See, also, Clarkson v. De Peyster, 1
Hopk. Ch. (N. Y.) 274; Hosack v. Rogers, 6 Paige (N. X.) 415.
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plainant in his bill, or the defendant in his answer, clearly admits
a definite sum to be due, either may be ordered to pay it into court
without waiting for t{le final decree. The method of obtaining the
order of court for the purpose in question is regulated by rules of
court, but, generally speaking, is by an interlocutory application
or motion, and, to obtain such order against a defendant, the fact
and extent of the liability must have been established either by a
plain admission or by an account or interlocutory decree,® and it
must also appear that the person applying for the order has some
interest in the money or in its final disposition, that he who has
it has no equitable title thereto, and that the facts supporting the
application are admitted or proved in court so as to be beyond
further controversy.® It is also necessary that the sum due should
be definitely fixed,” though it seems sufficient if it can be ascer-
tained by deducting items in dispute.® A voluntary payment into
court, except, perhaps, in some cases, renders the clerk only the
private agent of the parties;® but a payment under an order of
court, though, until the rights of the parties are adjudicated, it
does not affect them, operates, after an adjudication, as a payment
to the party whom the court finds entitled to it.*®

REFERENCE TO A MASTER.

62. Wherever it is necessary, in the progress of a cause,
to take an account, or to investigate the title of per-
sons to property affected by the suit, or to make any
other inquiries necessary to properly inform the
court so that it may be in a position to determine
and adjust the rights of the parties in interest; or
where some special ministerial act is to be done, as
to sell property; and in other similar cases,—the

8 See McTighe v. Wadlelgh, 22 N. J. Eq. 8L

¢ McKim v. Thompson, 1 Bland (Md.) 150.

7 See Schwarz v, Sears, Har. (Mich.) 440.

8 Union Mut. Life Ins. Co. v. Kellogg, 5 Wkly. Notes Cas. 477, 5 Reporter,
685, Fed. Cas. No. 14,373.

® Mazyck v. McEwen, 2 Balley (S. C.) 2S.

10 See Henderson v. Moss, 82 Tex. (9, 18 S. W. 35353.
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court will refer the particular matter to a master in
chancery, who is an officer of the court, and whose
duty it is to thereupon comply with the order of
the court, and report to the court the facts of such
compliance. '

- During the progress of the suit, questions of fact may often arise
by reason of which the court is unable to grant the relief sought
by the complainant without some preliminary information, as
where detailed matters of fact are to be settled, or accounts taken
and stated, or testimony taken and reported, or damages ascer-
tained, and in many like instances. So it may also be necessary
to sell property, or to perform some other special ministerial act.
In all such cases, the court usually refers the matter in question
to a master in chancery, either already a standing officer of the
court, or appointed pro hac vice, hy an order which directs him to
investigate or ascertain the state of the matter, or perform the
act, in question, and make his report thereupon to the court.? The
cases in which such a reference may be made are more numerous
than those mentioned, but the latter are sufficient for illustration,
the subject being one requiring much more space to discuss it as
its importance demands than can be given here. The reference is
made by the court upon application of one of the parties to the
suit, or by the court of its own motion, and for its own convenience,
but it cannot extend to a transfer of the whole case for hearing
and decision except by consent of all parties;* nor to a matter not
put in issue by the pleadings. In the performance of his duties,
the master follows the settled practice of the court appointing
him, and generally has power to control the proceedings of parties
before him, to examine witnesses under oath, and, if a party fails
to attend before him after reasonable notice, may proceed without
such party without his report being open to objection as being ex
parte.® His authority in the particular case is generally defined

§ 62. 1 See 2 Daniell, Ch. Pl. & Prac. (6th Am. Ed.) c. 29; Simmons v.
Jacobs, 52 Me. 147, 153; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355.
And see Eq. Rule 82, as to the appointment of masters by the United States
circuit courts.

2 See Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355,

8 Eq. Rule 75.
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by the decree or decretal order referring the matter to him, but
the method of procedure in the examination of such matter may
be regulated by him according to circumstances.* The report of
the master is his certificate to the court of the performance of the
duty imposed, and, in the federal courts at least, where it embodies
findings upon the facts presented before him, is not conclusive, but
advisory only, to be accepted and acted upon or disregarded by
the court, according to its own judgment as to the weight of the
evidence.®* As a matter of practice, however, it is not usual for the
court to disregard the report unless exceptions are taken and
brought before it for examination, and, upon such examination,
sustained. These exceptions are the method of objecting to the
sufficiency or validity of the report, and are generally filed by any
party who is dissatisfied, after the report has been filed, though
according to the strict chancery practice they must be first taken
before the master or the court will not hear them.® If exceptions
are sustained, the report may be modified, or set aside, or the mat-
ter may be referred back to the master to be framed in accordance
with the ruling of the court upon the exceptions.’

The office of master in chancery is still well known in the federal
courts, and exists in some of the states, and is of ancient origin,
dating back to the time when chancery jurisdiction was first es-
tablished. Masters were appointed by the king, as the assistants

¢ See Eq. Rule 77; Simmons v. Jacobs, 52 Me. 147.

8 See Kimberly v. Arms, 129 U. 8. 512, 9 Sup. Ct. 355; Crawford v. Neal,
144 U. 8. 585, 12 Sup. Ct. 759.

¢ See Fischer v. Hayes, 16 IFed. 469; Troy Iron & Nall Factory v. Corning,
6 Blatchf. 828, Fed. Cas. No. 14,186. This rule of practice, however, does
not seem to have been universally adopted, and where the condition indicated
in the text is not observed, exceptions taken before the court are sufficient if
in due time and form, without regard to whether they have been first taken
before the master or not. This is the case in the United States circuit court
for the district of Minnesota, and it has not thus far been held necessary for
the master to serve his draft report in order to afford an opportunity for ex-
ceptions before him. See, on this point, Hatch v. Rallroad Co., 9 [Fed. 856;
Fidelity Insurance & Safe-Deposit Co. v. Shenandoah Iron Co., 42 Fed. 372.

7 See The Menominie, 86 Fed. 197, 205. As to correction without a re-ref-
erence, see Parks v. Booth, 102 U. S. 96, 106; Witters v. Sowles, 43 Fed. 405.
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or clerks of the chancellor, and, in early times, had important du-
ties to perform in connection with the common law, in hearing and
examining the complaints of those who sought redress in the king’s
court, and furnishing them with appropriate writs, and were aiso-
ex officio members of the king's select council. The importance of
the office increased with the growtn of chancery jurisdiction, and,
though suffering a diminution during the reign of Elizabeth, was
fully recognized thereafter, and the office continued to be a well-
used branch of the English court of chancery down to the time of
its displacement by the present method.®* The matters properly
referable to a master have generally continued the same as at the
present day, though formerly more numerous, and he has always
acted, as at present, as an assistant to the court. In states where
the office exists, the master is generally appointed by the governor,
and in federal practice, by the court.® The office of master, while in
some respects analogous to that of the sheriff of a court of law,'®
is more in the nature of that of referee, in respect to the more im-
portant duties to be performed.

FEIGNED ISSUES.

63. ‘Where, in the progress of the suit, questions of fact
arise which are of such an intricate nature, or which
are so closely contested, that the court cannot satis-
factorily determine them, it may direct or frame is-
sues of fact upon such questions to be tried by a
jury. The verdict rendered upon such trial is not
conclusive, however, but advisory only, though the

8 The student will find a very full account of the origin and progress of the
office of master in chancery in the first volume of Spence’s Equitable Juris-
diction of the Court of Chancery.

9 Eq. Rule 82 provides that the United States circuit court may appoint
standing masters in chancery in their respective districts, both the judges con-
curring in the appointment; and may also appoint a master pro hac vice in
auy particular case. See Van Hook v. Pendleton, 2 Blatchf. 85, Fed. Cas.
No. 16,852.

10 Houseal v. Gibbes, 1 Bailey, Eq. (S. C.) 482,
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court may accept it as the foundation for a decree.
Issues may be thus awarded upon the application
of either party, or by the court of its own motion,
the exercise of the power being discretionary.

While a court of equity may decide all questions of fact as well
as of law which arise during the progress of the suit, where the evi-
dence is conflicting or unsatisfactory, or the court is doubtful as
to the nature of the proof offered, it is within its discretion to
cause issues of fact to be framed and tried by a jury.? Thus, if a
bill charges fraud, and the evidence is conflicting and unsatisfac-
tory, an issue may be directed.? So it has been awarded to ascer-
tain the value of the rents and profits of land in controversy,® or
the amount due upon a lost note,* or to determine the genuineness
of written instruments when that fact was in issue, or to settle
disputed boundaries or the title to land,® or to ascertain the amount
of unliquidated damages,® to dispose of questions as to the sanity or
mental capacity of parties,” and in suits to determine the validity of
wills.®

The awarding of an issue in an equity suit rests in the sound
discretion of the court, except where the right of trial by jury is
preserved in ail cases, as it is in some of the states.® Strictly

§ 63. 1 8ee 2 Danlell, Ch. Pl. & Prac. (6th Am. BEd.) 1071-1080, and cases
cited. As to when, according to the practice of chancery, an issue will be
directed, see Townsend v. Graves, 8 Paige (N. Y.) 453. See, also, Tappan v.
Evans, 11 N, H. 331. And for instances in which this course has been fol-
lowed, see the following: Pomeroy v. Winship, 12 Mass. 514; Dodge v. Gris-
wold, 12 N. H. 573; Cocke v. Upshaw, 6 Munf. (Va.) 464; Moore v. Martin,
1 B. Mon. (Ky.) 97.

2 Iooe v. Marquess, 4 Call (Va.) 416.

8 Eustace v. Gaskins, 1 Wash. (Va.) 188,

4 Truly v. Lane, 7 Smedes & M. (Miss.) 325.

8 Fox v. Ford, 6 Rich. Eq. (8. C.) 349. See Santee River Cypress Lumber
Co. v. James, 50 Fed. 360.

¢ Igler v. Grove, 8 Grat. (Va.) 257.

7 Banks v. Booth, 6 Munf. (Va.) 385. See, also, Howard v. Howard, 87 Ky.
616, 9 B. W. 411,

s Sneed v. Ewing, 5 J. J. Marsh. (Ky.) 460, 492, 493.

9 An issue out of chancery should not be awarded where the complainant
fails to uphold the case made in his bill by competent and sufficient evidence,

SH.EQ.PL.—8
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speaking, a jury in an equity cause cannot be constitutionally de-
manded by either party, and this still appears to be the rule in the
federal courts as to all cases strictly within their equity jurisdie-
tion, as the latter is defined by the constitution and Revised Stat-
utes.!® Where a claim is properly cognizable at law, but also in-
cludes a demand for equitable relief, the right to a jury trial is
still preserved. But while the power is thus a discretionary one,
it is used with caution, and there must be something more than a
mere contradiction in the testimony.?

When a party is entitled to have issues of fact awarded, the ap-
plication must be made in due season, or it will be waived. The
rule has been laid down, generally, that it is improper to direct an
issue until after the pleadings are closed and the testimony taken
and published;!? but there seems no reason, upon principle, why
the power may not be exercised where the pleadings alone, when
complete, disclose a proper case. The usual time for applying to
have issues framed appears, according to the decisions, to be at
the hearing; and the power, being discretionary, may be exercised
by the court of its own motion. When applied for, it may be by
any of the parties before the court.!* When awarded, the form of

though answer under oath be waived: the answer in such case befng equiva-
lent to a traverse. Jones v. Christian, 86 Va. 1017, 11 8. E. 984.

10 See Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712; Killian v. Ebbinghaus,
110 U. 8. 568, 573, 4 Sup. Ct. 232; Whitehead v. Entwhistle, 27 Fed. 778;
Kennedy v. Kennedy, 2 Ala. 571; Johnston v. Hainesworth, 8 Ala. 448; Van
Hook v. Pendleton, 1 Blatchf. 187, Fed. Cas. No. 16,851; Gamble v. Johnson,
9 Mo. 605. See, also, Sands v. Beardsley, 32 W. Va. 594, 9 S. E. 925.

11 Goodyear v. Rubber Co., 2 Cliff. 351, Fed. Cas. No. 5,583. See, also, Herds-
man v. Lewis, 20 Blatchf. 266, 9 Fed. 863. As to walver, see Hauser v. Roth, 37
Ind. 89; American Dock & Improvement Co. v. Public School Trustees, 37 N. J.
Eq. 266, 272; Parker v. Nickerson, 137 Mass. 487; Bourke v. Callanan, 160 Mass.
195, 35 N. E. 460. ’

12 In New Hampshire it has been held that a motion for an issue to a court of
law was premature when made before the pleadings were closed, so as to enable
the court to see what facts are controverted, and to give the party entitled the
benefit of the discovery which the defendant may make in his answer. Tib-
betts v. Perkins, 20 N. H. 275.

18 This 18 the rule in Texas, Faulk v. Faulk, 23 Tex. 653; and in New Hamp-
shire, Hoitt v. Burleigh, 18 N. H. 389; and in Massachusetts, Ward v. HIill, 4
Gray (Mass.) 593; Franklin v. Greene, 2 Allen (Mass.) 519, 522,
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an issue was formerly that of an action on a wager as to the facts,
but in modern practice this has, in one state at least, given way
to a submission of the issue in the form of interrogatories, directed
to the point or points as to which the verdict is deemed necessary,
and each of which the jury must specially answer.*

A distinction is to be noted, however, between awarding an issue
to be tried by a jury under the direction of the court of equity,
and directing an action at law to be brought for the determination
of the particular question. In the first case, the proceedings are
wholly under the control of the chancellor or the court of equity
awarding the issue, and the only method of redress open to the
unsuccessful party is by an application for a new trial,’® while in
the latter the equity suit is suspended until the determination of
the legal action, and the latter proceeds according to the usual
course in a regular trial at law, including a bill of exceptions and
writ of error, the judgment finally entered being accepted by the
court of equity as a final decision of the point involved.**

Wawer of Right to Jury Trial.

As in the case of any right which should be asserted at a par-
ticular stage of the suit, the right of any party to demand that an
issue of fact be framed and sent to a jury will generally be lost if
not asserted at the proper time, which may be, as we have already
seen,” when the pleadings were closed and the testimony taken and
published, and before the cause has been set down for a hearing by

14 S8ee Cooper v. Stockard, 16 Lea (Tenn.) 140, 144. In any case, it seems that
whether interrogatories are adopted or the issue framed in another form, the
method followed would be governed by the pleadings and by the nature and ex-
tent of the facts or questions in doubt, and should closely follow the order allow-
Ing the application for an award. See Horner v. Harris’ Ex'r, 10 Bush (Ky.)
360; Wilson v. Barnum, 1 Wall. Jr. 342, Fed. Cas. No. 17,786; Black v. Shreve,
13 N. J. Eq. 456. The verdict of a jury in a feigned issue out of chancery is not
binding on the chancellor, and he may disregard it, and decide the cause accord-
ing to his own judgment. McDonald v. Thompson, 16 Colo. 13, 26 Pac. 146.

16 S8ee Clark v. Society, 45 N. H. 381; Watt v. Starke, 101 U. 8. 247; Snpell v,
T.oucks, 12 Barb. (N. Y.) 385.

1¢ American Dock & Improvement Co, v. Trustees for Public Schools, 87 N. J.
Eq. 266.

17 Ante, p. 114,
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the court on the merits, or referred to a master for the same purpose,*®
or at the hearing itself, according to the rule in force in the particu-
lar jurisdiction, and the circumstances of the particular case.

New Trial after Verdict upon Issues Awarded.

In proceedings at law, the unsuccessful party is entitled to have
a bill of exceptions made up from the exceptions taken at the
trial, as one of the methods of obtaining a review of the proceed-
ings, and as a basis for a writ of error to bring the record before
a higher court; but in equity the rulings of the court upon the
trial of issues of fact before a jury can only be revised or corrected
upon an application or motion for a new trial to the court direct-
ing the issues.!* Such motion must be made without improper
delay,?* and may be generally upon the ground that the verdict
was contrary to evidence,?* or for the absence of a material wit-
ness, whose presence could not be secured, and whose evidence
would be more than corroborative; 22 or because of surprise or fraud;
or for newly-discovered evidence, if in conjunction with surprise
or fraud;** or for improper instructions to the jury, unless, upon
the whole evidence, the verdict appears to be a proper one.?* The
granting or refusing of a new trial is a matter within the discre-
tion of the court, as at common law, and, it will be noticed, the
grounds upon which it will be allowed are much the same.?®

18 Bourke v. Callanan, 160 Mass. 195, 35 N. E. 460.

19 Apthorp v. Comstock, 2 Paige (N. Y.) 482; Watt v. Starke, 101 U. 8. 247.
See, also, Snell v. Loucks, 12 Barb. (N. Y.) 385. But this is the case only where
an issue has been directed. If an action at law has been directed and tried, an
application for a new trial must be made to the court in which it was tried.
and will be subject to the rules of that court. Apthorp v. Comstock, 2 Palge (N.
Y.) 482, '

20 See Van Alst v. Hunter, 5 Johns. Ch. (N. Y.) 148,

21 See Grigsby v. Weaver, 5 Leigh (Va.) 197. As to the English rule in such
cases, see Metropolitan Ry. Co. v. Wright, 11 App. Cas. 152, As to the American
rule, see Clark v. Society, 45 N. H. 331.

22 Cleeve v. Gascoigne, 1 Amb. 323.

28 See Kemp v. Mackrell, 2 Ves. Sr. 579.

24 Clark v. Brooks, 2 Abb. Prac. N. S. (N. Y.) 385. See, also, Alexander v. Alex-
ander, 5 Ala. 517; Waddams v. Humphrey, 22 11l. 661; Trenton Banking Co. v.
Rossell, 2 N. J. Eq. 511; Lansing v. Russell, 13 Barb. Ch. (N. Y.) 510.

256 A more liberal discretion will be exercised in awarding new trials on feigue:)
fssues than at law. Waddams v. Humphrey, 22 11l. 661.

aall T .. 1 1  —
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INJUNCTION.

64. An injunction is a judicial order or process, command-
ing a party to abstain from doing, or to perform, a
certain act therein specified.

65. The objects for which injunctions are issued are gen-
erally:

(&) To prevent a threatened wrong or injury, or, if pos-
sible, to repair an injury by placing persons or
property in the same condition as before such in-
jury was committed; or,

(b) To compel a person to do or perform some act which
it is incumbent upon him to do or perform.

66. According to their nature, therefore, injunctions are
classifled as:

() Prohibitory, which command the party to abstain
from doing certain acts or continuing a certain line
of conduct.

(b) Mandatory, which direct the performance of a speci-
fled act.

67. Injunctions are also classified, according to their form
and special object, into:
(a) Preliminary or interlocutory injunctions.
(b) Perpetual or flnal injunctions.

68. PRELIMINARY INJUNCTIONS—A preliminary or
interlocutory injunction is one issued at the com-
mencement of the suit or before hearing and decision
of the cause, enjoining the defendant until the fur-
ther order of the court. It is only issued upon a
strong prima facie showing by the complainant,
may be modifled or dissolved by the court at any
time in its discretion, and is ipso facto dissolved
by a decree in favor of the defendant.

69. PERPETUAL INJUNCTIONS—A perpetual injunc-
tion is issued only after the hearing and decision
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of the cause, and enjoins the defendant absolutely,
according to the matters therein specified. It can
only be modified or set aside on a review or re-
hearing of the cause. A preliminary injunction
may be continued and made perpetual upon a de-
cision upon the merits in favor of the complainant.

Among the important remedies of equity are specific performance,
injunction, and discovery. The first and last of these will be elsewhere
mentioned, under the head of appropriate titles,® but the second, per-
haps the most important of all by reason of the constant necessity
for its use, must be noticed here, as it very often fills a most important
part in the proceedings in an equitable suit.

The remedy is one which, while used with caution, most forcibly
illustrates the peculiar nature of equitable jurisdiction as compared
with that of the courts of common law, since it enables a court of
equity to interfere to prevent the commission of an act, or the
continuance in a line of conduct, by the party complained against,
which, it is shown, will result in irreparable injury to the party
complaining.? The power also extends to compelling a party to
do or perform certain acts, such as to compel an abatement or re-
moval of a nuisance.® In the last case it is called a “mandatory
injunction,” but these are only used where no other remedy is
available, and will always be refused if the injury can be compen-
sated in damages, or even if the balance of convenience is strongly

§§ 64-69. 1 Post, c. 4, “Bills for Specific Performance”; p. 287, “Bills of Dis-
covery.”

t See 2 Daniell, Ch. PL & Prac. (6th Am. Ed.) § 1613 et seq.; Fetter, Eq. §
185 et seq. The process of Injunction should be applied with the utmost cau-
tion. The interference rests on the principle of a clear and certain right to
the enjoyment of the subject in question, and an injurious interruption of that
right, which on jJust and equitable grounds ought to be prevented. Morse v.
Mill Co., 42 Me. 119; Maryland Sav. Inst. v. Schroeder, 8 Gill & J. (Md.) 93.

8 Fetter, Eq. p. 288. See, also, as to mandatory Injunctions, Carlisle v.
Stevenson, 3 Md. Ch. 499; Thomas v. Hawkins, 20 Ga. 126; Norfolk Trust Co.
v. Marye, 25 Fed. 654; Creely v. Brick Co., 103 Mass. 514; Starkie v. Rich-
mond, 155 Mass, 188, 20 N. B. 770. The object thus in view {8 sometimes ac-
complished in an indirect manner, as by compelling the respondent to desist
from certaln acts. See Rogers Locomotive & Machine Works v. Erie Ry. Co.,
20 N. J. Eq. 379; Whitecar v. Michenor, 37 N. J. Eq. 6.

----- s e« eeg o sEg 8 8 — T a . 8w —— a1
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on the side of the defendant.* Those first mentioned, which are
called “prohibitory,” are the most frequent, and are issued in a
great variety of cases. They are divided into preliminary or inter-
locutory injunctions, and perpetual or final injunctions, and will
be hereafter separately examined.

The cases in which injunctions will be granted are too numerous
to be fully stated, but they are generally included in one of the
following classes:

(1) To restrain the commencement and prosecution of proceed-
ings at law, as where by accident, mistake, fraud, or some other
reason a party has an unfair advantage in a court of law, and it is
contrary to equity and good conscience that he should be permitted
to use that advantage,® though in modern times the enlarged pow-
ers of courts of common law to grant new trials have rendered in-
junctions on this ground infrequent.®

(2) To prevent a breach of a negative contract where such breach
will result in irreparable injury, and cannot be adequately com-
pensated in damages;” as to prevent the violation of a covenant

4 Deere v. Guest, 1 Mylne & O. 516; Jacomb v. Knight, 3 De Gex, J. & S.
533, 538. See, also, Cole Silver-Min. Co. v. Virginia & Gold Hill Water Co.,
1 Sawy. 470, Fed. Cas. No. 2,989; 1d., 1 Sawy. 685, Fed. Cas. No. 2,990.

8 Equity will thus interpose where the separate estate of a wife is levied on
for a debt of the husband, if there is no other remedy, Calhoun v. Cozens, 3
Ala. 498; or to prevent a party from making use of a legal writ of execution
for purposes of vexation and injustice, Colt v. Cornwell, 2 Root (Conn.) 109; or
to prevent the enforcement of a judgment obtained at law, though a court of
equity will not generally interfere with such judgments, unless the complain-
ant has an equitable defense of which he could not avail himself at law because
it did not amount to a legal defense, or had a good defense at law of which
he was prevented from availing himself by fraud or accident unmixed with
negligence of himself or his agents, Hendrickson v. Hinckley, 17 How. 443.
See, also, Phillips v. Pullen, 45 N. J. Eq. 5, 16 Atl. 9; Nevins v. McKee, 61
Tex. 412; Headley v. Bell, 84 Ala. 346, 4 South. 801; Darling v. Mayor, etc,,
51 Md. 1; Warner v. Conant, 24 Vt. 351. ’

e Steinau v. Gas Co., 48 Ohio St. 324, 27 N. B. 545; Balley v. Collins, 59 N.
H. 459. L

7 Fetter, Eq. p. 204. That fraud of a successful party will generally sustain
an injunction against a judgment, see Greenwaldt v. May, 127 Ind. 511, 27 N.
E. 158; Gates v. Steele, 58 Conn. 516, 20 Atl. 474; Wagner v. Shank, 59 Md.
313. The jurisdiction to interfere with the prosecution of actions at law is,
as a general rule, exercised only to prevent a multiplicity of suits, and to pre-
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in a deed against the subletting of the premises described in the
deed,® or of contracts in partial restraint of trade, where the lim-
itation is reasonable? or of a contract for exclusive personal serv-
ices of an extraordinary or unique character,!® but not of a contract
for ordinary personal services, the remedy at law being adequate
in the latter case.!?

(3) To prevent the commission of a tort, where a legal right to
property exists, and a violation of that right could not be adequate-
ly compensated in damages, or at least without a multiplicity of
suits for that purpose, except where the injury would be trivial in
amount, or the court, in its discretion, considers that damages
alone should be given.!? This is probably the most important
class of injunctions at the present time, and the modern tendency
of both English and American courts is to restrain by injunction
every species of tort which damages will not adequately compen-
sate, whether to property, person, or reputation.?®* Thus an injunc-
Yion will be granted to protect real property against waste,* tres-

vent interference with the jurisdiction of a court of equity after it has once
attached. See Wood v. Swift, 81 N. Y. 81; Platto v. Deuster, 22 Wis. 482;
3 Pom. Eq. Jur. §§ 1370-1374. Courts of equity restrain proceedings at law
when neeessary to the attainment of justice, not by assuming jurisdiction over
the courts in which such proceedings are pending, but by controlling the par-
ties to such proceedings by injunction. Burpee v. Smith, Walk, Ch. (Mich.)
327. .

8 See Tulk v. Moxhay, 2 Phil. Ch. 774; Godfrey v. Black, 89 Kan. 193, 17
Pac. 849. .

9 See McClurg’s Appeal, 58 Pa. St. 61; Beal v. Chase, 31 Mich. 490; Butler
v. Burleson, 16 Vt, 176; Ropes v. Upton, 125 Mass, 258; Guerand v. Dandelet,
82 Ma. 561.

10 See Lumley v. Wagner, 1 De Gex, M. & G. 604, 616; Cort v. Lassard, 18 Or.
221, 22 Pac. 1054; Daly v. Smith, 49 How. Prac. (N. Y.) 150; McCaull v. Bra-
ham, 16 Fed. 37.

11 De Pol v. Sohlke, 7 Rob. (N. Y.) 280; Wm. Rogers Manuf’g Co. v. Rogers,
58 Conn. 356, 20 Atl. 467; Cort v. Lassard, 18 Or. 221, 22 Pac, 1054; Burney v.
Ryle, 91 Ga. 701, 17 S. E. 986.

12 Under, Eq. p. 209, §§ 64-69.

13 Fetter, Eq. pp. 310, 311.

14 See Pulteney v. Shelton, 5 Ves. 260, note; Brock v. Dole, 668 Wis. 142, 28 N.
W. 334; Mutual Life Ins. Co. v. Bigler, 7 N. Y. 568; Watson v. Hunter, 5
Johns. Ch. (N. Y.) 169; Lavenson v. Soap Co., 80 Cal. 245, 22 Pac. 184¢. Cf.
Moriarty v. Ashworth, 43 Minn. 1, 44 N. W. 531; Harris v. Bannon, 78 Ky. 568;
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pass,'® or nuisance,’® or to protect property rights in patents and
copyrights,’” and in works of literature, science, and art,'® and
trade-marks.’® As a general rule, however, none save property
rights will be thus protected, unless the violation complained of

Fairbank v. Cudworth, 33 Wis. 358. The power to interfere covers not only le-
gal but what is known as equitable waste. See Lord Bernard’s Case, Finch, Prec.
454, 2 Vern. 738; Micklethwait v. Micklethwalt, 1 De Gex & J. 504; Hawley v.
Clowes, 2 Johns. Ch. (N. Y.) 122.

18 See Anderson v. Harvey’s Heirs, 10 Grat. (Va.) 386; Cheesman v. Shreve, 87
Fed. 36; Silva v. Rankin, 80 Ga. 79, 4 8. E. 756; Fulton v. Harman, 44 Md.
251; Thatcher v. Humble, 67 Ind. 444; Mooney v. Cooledge, 30 Ark. 640. As to
continued and repeated trespasses, see Musselman v. Marquis, 1 Bush (Ky.) 463;
Lembeck v. Nye, 47 Ohlo St. 336, 24 N. E. 686; Wilson v. Hill, 46 N. J. Eq. 367,
869, 19 Atl. 1097; Mechanics’ Foundry v. Ryall, 75 Cal. 601, 17 Pac. 703.

16 Sce Dittman v. Repp, 50 Md. 516; Hennessy v. Carmony, 50 N. J. Eq. 616,
25 Atl, 374; Straus v. Barnett, 140 Pa. St. 111, 21 Atl. 253; Snyder v. CabeH, 29
W. Va. 48, 1 8. E. 241; Davis v. Sawyer, 133 Mass. 289; Hamilton v. Whitridge,
11 Md. 128. A private person cannot enjoin a public nuisance unless he sustains
some speclal, direct, and substantial damage therefrom, over and above the gen-
eral damages sustained by the rest of the public. Soltau v. De Held, 2 Sim.
(N. 8)) 133, 142; Cranford v. Tyrrell, 128 N. Y. 341, 28 N. E. 514. And in case
of a private nuisance the injury must be of so material a nature that it cannot be
well and fully compensated in damages, or be such as from its continuance and
permanent mischief might occasion a constantly recurring grievance to lay a
foundation for the interposition of a court of equity. See Kerr, Inj. p. 166; Gard-
per v. Trustees of Village of Newburgh, 2 Johns. Ch. (N. Y.) 162; McCord v. Iker,
12 Ohio, 388; Sellers v. Parvis & Willlams Co., 30 Fed. 164; Rouse v. Martin, 76
Ala. 510, 513; Carlisle v. Cooper, 21 N. J. Eq. 576.

17 Fetter, Eq. pp. 306-308; High, Inj. § 938. The federal courts have ex-
clusive jurisdiction over all questions directly affecting the validity and in-
fringement of patents, Parkhurst v. Kinsman, 6 N. J. Eq. 600; Slemmer’s Ap-
peal, 58 Pa. St. 155; and also of all matters pertaining to statutory copyrights,
Drone, Copyr. 545-547.

18 As to prevent the unauthorized publication of works of the above character.
Prince Albert v. Strange, 2 De Gex & G. 652; Grigsby v. Breckinridge, 2 Bush
(Ky.) 480; Palge v. Banks, 13 Wall. 608. The writer of private letters retains
a qualified property in them sufficient to entitle him to an injunction against
their publlcﬁtlon by the person receiving them. Woolsey v. Judd, 4 Duer
(N. Y.) 879; and the person written to has the same property and right as
against a stranger, Earl of Granard v. Dunkin, 1 Ball & B. 207; and one
delivering lectures, to restrain their publication by those hearing them, for
protit, Bartlette v. Crittenden, 4 McILean, 300, Fed. Cas. No. 1,082.

19 Fetter, Eq. p. 309 (4), and cases cited. As to the jurisdiction of state
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or apprehended also involves a breach of trust, confidence, or con-
tract.?° Thus an injunction was refused in the case of a publication
libeling the complainant, though injurious to his business,?* but
was granted where such libel was published with intent to intimi-
date and drive away his customers.??

(4) To prevent breaches of trust, or the violation of equitable
rights whenever the circumstances are such that the aid of an
injunction is required, as to restrain a trustee from abusing his
powers as such,?® or to restrain a corporation, at the suit of a stock-
holder, from doing acts beyond the power conferred by its char-
ter,?¢ or to restrain the payee of a negotiable instrument, invalid
as between himself and the maker, from disposing of the same to
an innocent purchaser, in whose hands it would be good against
such maker.?®

Preliminary Injunction.

A preliminary or interlocutory injunction is so called because it
is preliminary to the hearing and decision of the cause on its mer-
its, being issued either at the commencement of the suit or at any
time thereafter prior.to the hearing, according as the necessity for
its use is made apparent to the court. Its office is to restrain the
defendant, under the penalties therein mentioned, from doing the
act or continuing in the particular line of conduct complained of,
until the further order of the court; and, as its issuance is a mat-

courts in trade-mark cases, see Smail v. Sanders, 118 Ind. 105, 20 N. B. 206;
U. 8. v. Steffens, 100 U. 8. 82.

30 Fetter, Eq. pp. 310, 311.

3TKidd v. Horry, 28 Fed. 773;: Whitehead v. Kitson, 119 Mass. 484; Mayer
v. Association, 47 N. J. Eq. 519, 20 Atl. 492; Singer Manuf’g Co. v. Domestic
Sewing-Mach. Co., 49 Ga. 70.

22 See Emack v. Kane, 34 Fed. 47; Casey v. Typographical Union, 45 Fed.
135.

23 Balls v. Strutt, 1 Hare, 146; Cohen v. Morris, 70 Ga. 313.

24 See Hawes v. Oakland, 104 U. S. 450; Wiswell v. Congregatiopal Church,
14 Ohio St. 31; Small v. Matrix Co., 45 Minn. 264, 47 N. W. 797.

25 See Metler v. Metler, 18 N. J. Eq. 270; Hinkle v. Margerum, 50 Ind. 240;
Moeckly v. Gorton, 78 Iowa, 202, 42 N. W, 648. Under the same principle, see
Knight v. Knight, 28 Ga. 165. An injunction in force against the negotiation
of a note does not destroy its negotiability. Winston v, Westfeldt, 22 Ala. 760.
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ter of discretion, it may be modified or dissolved by the court at
any time, upon proper cause shown.?*

Same— How Issued.

Preliminary injunctions, as a matter of general practice, are usual-
ly issued upon an application to the court by motion, upon a bill
already filed and one or more supporting affidavits.?” While the
application may be practically simultaneous with the commence-
ment of the suit, it is a rule that, except in a few cases of pressing
emergency of a peculiar nature,?® an injunction will not be issued
unless a bill has been already flled, containing a proper statement
of facts, a specific prayer for an injunction, and, in general, under
the complainant’s oath.?® The showing, as to facts, will neces-
sarily depend upon the nature of the case, and is governed by two
principles which are jurisdictional, viz.: The complainant must
show (1) that he is without a plain, adequate, and complete remedy
at law; and (2) that an irreparable injury will result unless the re-
lief sought is granted.®® As to the first of these, the question is
not whether a remedy in fact exists at law, but whether it is full
und complete for the particular case; and, as to the second, the
term “irreparable injury” means rather that the injury apprehend-
ed is a grievous, or, at least, a material one, and one which dam-

26 The dissolution of an {njunction is a matter of discretion with the court.
See Buchanan v. Ford, 29 Ga. 490. And may be examined by the court of its
own motion in a proper case. See Conover v. Ruckman, 32 N. J. Eq. 685.
See, also, Bechtel v. Carslake, 11 N. J. Eq. 244. But only the judge who
granted an injunction will modify or set it aside, except in a case of urgent
necessity. Kleln v. Fleetford, 85 Fed. 98; Code Silver-Min. Co. v, Virginia &
Gold Hill Water Co., 1 Sawy. 685, Fed. Cas. No. 2,990.

27 It does not seem clear as to whether an injunction will be granted upon the
bill alone without any supporting aﬂidavlt, but there appears to be no reason why
1t should not be if the bill is in proper form, though in such case a dissolution
might regularly follow in the filing of the answer. See Boslay v. Susquehanna
Canal, 3 Bland (Md.) 63; Jones v. Magill, 1 Bland (Md.) 177.

28 See 2 Danlell, Ch. Pl. & Prac. (6th Am. Ed.) 1614-1619; Peck v. Crane, 23
Vt. 146.

29 See Vliet v. Sherwood, 37 Wis. 165; Howe v. Willard, 40 Vt. 654; Dela-
ware & R. Canal Co. v. Camden & A. R. Co., 18 N. J. Eq. 821, 379; Walker v.
Devereaux, 4 Palge (N. Y.) 229. See, also, Campbell v, Morrison, 7 Paige (N.
Y.) 157.

80 Fetter, Eq. § 186.
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ages will not adequately compensate,®* though the latter element
seems to have been considered of less importance if a total destruc-
tion of the subject-matter in controversy is threatened.** Where
injunctions are sought to prevent the commission of torts, the
statement must show the existence of the legal right asserted by
the complainant, and an actual violation of such right by the re-
spondent, or a real probability or danger of such violation.** There
must be no doubt of the existence of the complainant’s legal
right,** and, if it is established or not disputed, he must show that
the act complained of is an actual violation of such right,*® or at
least one which, if carried into effect, must necessarily and inevitably
result in a ground of action.*® Mere apprehension of injury, or mere
belief that the act will be done, is not sufficient.*’

Perpetual or Final Injunctions.

As has been already stated, a perpetual injunction is one which
is issued only after hearing and decision of the cause on its merits,
generally as part of the decree then rendered, and enjoins the de-
fendant absolutely and permanently from doing or permitting the
acts or things therein specified.?®* It is not easy to lay down any
definite statement defining and limiting the cases in which an
injunction of this character will be granted, but as a general rule

31 Pinchin v. Railway Co., 5 De Gex, M. & G. 851, 860; Puckette v. Judge, 39
La. Ann. 801, 2 South. 801; Dudley v. Hurst, 67 Md. 44, 8 Atl. 901; Hodge v.
Glese, 43 N. J. Eq. 842, 11 Atl 484 and see Hilton v, Earl of Granville, Craig
& P. 283.

82 Hilton v. Earl of Granvlille, Craig & P. 283, 297.

38 Fetter, Eq. § 191.

84 National Docks Ry. Co. v. Central R. Co. of New Jersey, 32 N. J. Eq. 755;
Mammoth Vein Consol. Coal Co.'s Appeal, 54 Pa. St. 183.

88 Imperial Gaslight & Coke Co. v. Broadbent, 7 H. L. Cas. 600; Earl of Ripon
v. Hobart, 3 Mylne & K. 169. '

8¢ Haines v. Taylor, 10 Beav. 75.

37 Earl of Ripon v. Hobart, 3 Mylne & K. 169; Halnes v. Taylor, 10 Beav. 75;
German Evangelical Lutheran Church v. Maschop, 10 N. J. Eq. 57; Jenny v.
Crase, 1 Cranch, C. C. 443, Fed. Cas. No. 7,285. As to the facts giving a suffi-.
cient ground for jurisdiction in such cases, see Attorney General v. Forbes, 2
Mylne & C. 123; McArthur v. Kelly, 5 Ohio, 139; Owen v. Ford, 49 Mo. 436:
East & West R. Co. of Alabama v. East Tennessee, V. & G. R. Co., 75 Ala. 275;
Diedrichs v. Railway Co., 33 Wis. 219.

ss 1 High, Inj. § 8.
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it will be only in cases where the defendant has no equitable or
legal right to maintain or allow the conditions complained of.
Thus, a defendant will be perpetually enjoined against proceeding
against the acceptor of a bill of exchange, where, by the sentence
of a foreign court, the acceptance has been vacated, such foreign
judgment being conclusive.?® And so, to restrain proceedings on’
a void judgment; ¢° or upon a judgment bond obtained by fraud,**
or to prevent repeated vexatious litigation respecting the same sub-
ject-matter.*?

As has been stated, an injunction of this character usually forms
part of the decree rendered in the cause, and, as it is only issued as
a result of a determination of the merits of the controversy, it
cannot be issued before a hearing on the merits,*®* and can only
be modified or set aside upon a review or rehearing of the cause.
Although it may be primarily issued as a result of the decision, it
may also be simply the continuance of an interlocutory or provi-
sional injunction, which, granted for the complainant’s protection,
upon his prima facie showing, pending the hearing of the cause, is
affirmed and made perpetual upon a determination of the merits
of the controversy in his favor.4! )

PRODUCTION OF DOCUMENTS.

70. In connection with and as a part of the discovery
prayed for by the bill, the complainant will gener-
ally be entitled to an inspection and examination of
all documents or writings referred to in the defend-
ant’s answer, and which are called for by the bill

39 See Burrows v. Jemineau, Sel. Cas. t. King, 69, 2 Strange, 733.

0 Caruthers v. Hartsfleld, 3 Yerg. (Tenn.) 366, on a satisfied judgment; Brinck-
erhoff v. Lansing, 4 Johns. Ch. (N. Y.) 65, 69.

41 Kruson v. Kruson, 1 Bibb (Ky.) 183, 184.

42 See Lord Bath v. Sherwin, Finch, Prec. 261; Barefoot v. Fry, Bunb, 158,

43 See State v. Jacksonville, P. & M. R. Co., 15 Fla. 201, 273.

¢4 An illustration of this is in the cases of suits for the infringement of
patents or copyrights, where the preliminary injunction often obtained to pre-
vent the continuance of the infringement may be made permanent upon the
establishment of the complainant’s rights as set forth in his bill.
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and are clearly relevant to the complainant’s case;
and the court will generally order their production
in such case, if in the defendant’s possession or un-
der his control. In some cases, where a document
necessary to a complete defense is shown to be in
possession of the complainant, the court may order
the production of the same for the defendant’s ben-
efit. In all cases where it is necessary for a full
hearing, the court will order the production of all
documents referred to in the pleadings, and which
are necessary to complete and clear the issues pre-
sented.

An important power of courts of equity, and one which is often
exercised, is that of compelling the production of documents or
writings in the possession or under the control of the defendant,
and when referred to in the defendant’s answer, and clearly rele-
vant to the complainant’s case, and called for by the bill as part of
the discovery desired.! The statement of the nature and extent of
the complainant's right in this respect is not always clearly made
by the authorities, but it may be gathered as the present rule that
where the documents in question are clearly shown by both bill
and answer to be relevant to the complainant’s case, and to be in
the possession or under the control of the defendant, their produc-
tion will be ordered if called for by the complainant,? and so if
material to both sides of the case;?® but that the same order will
not be made against a complainant in favor of a defendant, who
must, to obtain the desired inspection, proceed by filing a cross

§ 70. 12 Danlell, Ch. Pl. & Prac. (6th Am. Ed.) 1817; Adams, Eq. (8th
Ed.) pp. 18, 349, 350; Langd. Eq. Pl. §§ 216, 217; Lane v. Paul, 3 Beav. 06;
Fencott v. Clarke, 6 Sim. 8. And see Roosevelt v. Ellithorp, 10 Paige (N. Y.)
415; Palne v. Warren, 33 Fed. 857; Somerville v. Mackay, 16 Ves. 382;
Bischoffsheim v. Brown, 20 Fed. 341; Hoff. Ch. Prac. (2d Ed.) 312; Watts v.
Lawrence, 3 Paige (N. Y.) 159.

2 See Langd. Eq. PL (2d Ed.) §§ 216, 217; Story, Eq. Pl §§ 858-860.

8 See Sampson v. Swettenham, 5 Madd. 16; Bettison v. Farringdon, 8 P.
Wms. 363. But documents falling within the rules as to privileged communica-
tions need not be produced. Simpson v. Brown, 33 Beav. 482; Rice v. Gordon,
13 Sim. 580. And see Jenkins v. Bennett, 40 8. C. 398, 18 S, E. 929.
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bill,* except in a few special cases.® If the complainant’s right is
allowed, and the documents ordered to be produced, the defendant
may, by proper steps, protect himself from any prying or imper-
tinent investigation,® as the right of the complainant to examine
the documents in question is restricted to an inspection of such
portions as he can properly read in evidence.

INTERVENTION.

71. A petition for intervention is one flled at an interme-
diate stage of a pending suit, by a person not a
party to such suit, but who claims an interest
therein, asking leave to intervene and be made a
party thereto either as complainant or defendant,
in order to assert his interest in his own behalf.

‘While not strictly a step in the regular proceedings in the course
of an equitable suit, it seems proper to notice a proceeding which
may be at any time instituted in connection with a pending suit
for the protection of one who, while interested in the subject-mat-
ter of the controversy, is unable otherwise to assert his rights in
the particular suit by reason of the fact that he has not been made
a party to the record.! This remedy was adopted from the civil-
law procedure, and is most often availed of in cases where a third
party claims an interest in property involved in litigation or un-
der the control of the court having jurisdiction over the partic-
alar action, as where one, not a party to a suit, asserts title to prop-

4 Bogert v. Bogert, 2 Edw. Ch. (N. Y.) 399; Lupton v. Johnson, 2 Johns. Ch.
(N. Y.) 429; Kelly v. Eckford, 5 Paige (N. Y.) 548.

8 See Greenl. Ev. (12th Ed.) § 303; Pickering v. Rigby, 18 Ves, 484.

¢ See Bowes v. Fernie, 3 Mylne & C. 632; Mansell v. Feeney, 2 Johns. &
H. 820; Robbins v. Davis, 1 Blatchf. 238, Fed. Cas. No. 11,880.

§ 71. 1 See Krippendorf v. Hyde, 110 U. 8. 276, 4 Sup. Ct. 27; French v.
Gapen, 105 U. S. 509; Coleman v. Martin, 6 Blatchf. 119, Fed. Cas. No. 2,935;
Anderson v. Railroad Co., 2 Woods, 628, Fed. Cas. No. 358; Page v. Telegraph
Co., 18 Blatchf. 118, 2 Fed. 330; Standard Oil Co. v. Southern Pac. Co., 4
C. C. A. 491, 54 Fed. 521; Forbes v. Rallroad Co., 2 Woods, 823, Fed. Cas.
No. 4,926; Myers v. Fenn, 5 Wall. 205; First Nat. Ins. Co. v. Salisbury, 130
Mass. 303. As to who may not intervene, see Thomas Huston Electric Co.
v. 8perry Electric Co., 46 Fed. 75.
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erty in the hands of a receiver appointed in the particular suit,*
or where one has purchased the subject of the suit.?

In the absence of any statute or rule of court, a person can only
intervene by virtue of an order obtained upon a formal applica-
tion, which is usually made by petition,* and the application can
only be granted in certain cases, such as those above mentioned,
which arise from necessity,® and then only at a proper stage of the
cause.®

NE EXEAT.

72. The writ of ne exeat is a process issued by courts of
equity in certain cases, generally to prevent a per-
son liable upon an equitable debt or claim from
leaving the jurisdiction until security has been given
to obey the decree of the court.

The writ of ne exeat regno has been suggested as having prob-
ably originated in a desire to prevent a subject of the king of Eng-
land from leaving the kingdom when the king wished to secure
control over his person, and seems, as a matter of practice, to
have been at first chiefly used for political purposes. Later it was
used by the court of chancery, in private cases, in order to secure
the presence of the defendant when sued in that court upon an
equitable right, and whose departure from the jurisdiction was ap-
prehended, so that it was in fact nothing more than a means of
procuring equitable bail.?

As a general rule, this writ is granted only in cases of equitable
debts and claims, and the equitable demand must be certain in its
nature, and not contingent, prospective,® or unliquidated.®* Two
classes of cases, however, constitute exceptions to this rule, viz.

21 Fost. Fed. Prac. (2d Ed.) § 201.

3 See Anderson v. Railroad Co., 2 Woods, 628, Fed. Cas. No. 358.

¢ 1 Fost. Fed. Prac. (2d Ed.) §§ 201, 202.

8 Anderson v. Railroad Co., 2 Woods, 628, Fed. Cas. No. 338.

¢ See Central Trust Co. v. Texas & St. L. Ry. Co., 24 Fed. 153.

§ 72. 1 Fetter, Eq. § 200; Dunham v. Jackson, 1 Paige (N. Y.) 629; John-
son v. Clendenin, 5 Gill & J. (Md.) 463; Bonesteel v. Bonesteel, 28 Wis. 245;
Cable v. Alvord, 27 Ohio St. 654, 666; Gresham v. Peterson, 25 Ark. 377.

2 Rico v. Gualtier, 8 Atk. 501. 8 Cock v. Ravie, 6 Ves., 283.
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those where a husband, against whom payment of alimony has
been actually decreed, is likely to leave the state,* and those where,
although there is an admitted balance due from the defendant to
the complainant, the latter claims a still larger sum.®

THE EVIDENCE.

73. After a cause is at issue by the close of the pleadings,
the next regular step in the proceedings is the tak-
ing of the testimony in support of both complaint
and defense. This is generally oral, and is taken
out of court in writing, and submitted to the court
at the hearing. When flled in court it is published,
—that is, opened for the inspection of the respect-
ive parties or their counsel and for giving out co-
pies,—at a time generally fixed by rule, order of
court, or stipulation of the parties.

74. In addition to the testimony thus taken, the pleadings:
in the cause will be evidence as to all facts expressly
admitted therein, and the answer of the defendant
in particular, if under oath, may be evidence for
both parties, so far as it is responsive to the bill,
though not generally against a co-defendant.

The evidence in an equity cause, as generally spoken of, refers
to the oral testimony of the witnesses and the documentary evi-
dence or exhibits offered in connection therewith; but the bill
and answer may also be used to establish facts which they ex-
pressly admit, and the answer, in particular, to the extent that it
is responsive to the bill, and, if sworn to, will be evidence for the
defendant as against the complainant, though not generally against
a co-defendant, and may also be read in eviderce by the complain-
ant if material to the case he states in his bill. 8o the bill, to the
extent of its positive averments of fact, mav be read in evidence by

¢ Denton v. Denton, 1 Johns. Ch. (N. Y.) 364.
8 Jones v. Sampson, 8 Ves. 593; McGehee v. Polk, 24 Ga. 40G; .llen v. Smith,
16 N. Y. 415, 419.
SH.EQ.PL.—9
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the defendant, but not for the complainant beyond the extent to
which the same facts are expressly admitted by the answer.!

In discussing the evidence in equity, it is therefore proper to no-
tice the nature and effect of the admissions in general, that may
be taken advantage of, then the testimony proper, and lastly, as
the most important under the head of admissions, the effect of the
answer as evidence, that of the bill having been sufficiently men-
tioned above.

Admissions.

Admissions are generally classified as either (1) upon the record or
(2) by act of parties, and the former as either (a) actual or (b) con-
structive. Reversing the order, and noting, first, constructive ad-
missions, which may be defined as those which would result as
natural and proper inferences against a pleader from his own
pleading, the only case which need be mentioned is that of the ad-
mission by a plea, which will be hereafter explained.? The better
view is that there is no constructive admission by answer, though
the decisions are in conflict.®* Actual or express admissions are
positive statements of fact, in either bill or answer, which oper-
ate in favor of the opposing party, and such party is entitled to
read them in evidence at the hearing. Both actual and construct-
ive admissions, as considered, would be upon the record.

Admissions by agreement of the parties cover all express stipu-
lations as to facts, which are often made to save the expense
and delay of taking testimony or of a hearing, and these, to be
regarded by the court, should be in writing, as such agreements,
whether by counsel or parties, will not generally be regarded in a
court of equity, unless reduced to writing.

§§ 73-74. 11 Danlell, Ch. PL. & Prac. (6th Am. Ed.) 838. But the last propos!-
tion does not seemn to be accepted in Michigan, where it has been held that a bill
in equity 18 no evidence for complainant; and where the case {s submitted on bill
and answer, and no exceptions are filed to the latter, relief must be based on the
admissions in the answer; and, if it denies or does not admit any averment that is
material to the prayer for relief, the bill must fail. Wiegert v. Franck, 56 Mich.
200, 22 N. W. 303.

2 Post, ¢. 7, p. 422, .

3 Post, c. 8. A sworn answer to & bill {n equity is taken to be true where the
cause is heard on bill and answer. Rullig v. Wiegert, 49 Mich. 399, 13 N. W. 791,
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The Testimony Proper.

When the cause has reached the stage where the bill has been
opposed by a plea, demurrer, or disclaimer and answer, or one or
more of these methods of defense, it is said to be at issue, and the
next step is the taking of the testimony on behalf of both parties,
to complete the formal record to be presented to the court at the
hearing. According to the strict chancery practice, witnesses are
never examined orally in the presence of the court, except to es-
tablish some formal matter at the hearing, as to prove an exhibit
or the execution of a deed or other instrument, or to identify hand-
writing; and this rule prevails at the present day in the federal
courts of equity, though in most of the states statutes have been
cnacted providing for a method substantially the same as that fol-
lowed in trials at law, viz. by oral examination of witnesses or by
depositions. In equity practice, as we are considering it, the evi-
dence is presented to the court in writing. The older chancery
method was for the testimony to be taken out of court, secretly,
before a master or commissioner, upon written interrogatories and
cross interrogatories. The method at the present day is substan-
tially the same, except that the witnesses are now examined orally
before the master, examiner, or commissioner, by counsel for the
respective parties, the testimony reduced to writing in the pres-
ence of the parties or their counsel, by the officer before whom it is
taken, the deposition of each witness signed by him, and the whole
returned to the court under the certificate of the master or officer
acting, and filed with the clerk. A certain period—three months
in the federal courts *—is generally fixed within which the testi-
mony is to be taken, but, even after the hearing, if necessary to
the rendition of a proper decree, the court may stay proceedings
to allow additional evidence to be presented to correct errors or
supply omissions occurring through excusable inadvertence or ac-
cident,® or evidence which has been newly discovered, and is ma-
terial, and as to which there has been no laches.®

State courts of chancery in this country have assumed the power

¢ Eq. Rule 69. See Ingle v. Jones, 9 Wall. 486.

s Hood v. Pimm, 4 Sim. 101; Mulock v. Mulock, 28 N. J. Eq. 15.

¢ See Hood v. Pimm, 4 Sim. 101; Dignan v. Dignan (N. J. Ch.) 17 Atl. 546;
Dixon v. Higgins, 82 Ala. 284, 2 South. 289.
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o issue commissions to take testimony by deposition, either with-
n or without their jurisdiction, the same as courts of law, and
the United States Revised Statutes provide for the issuance of a
dedimus potestatem to take depositions “according to common
usage” in any case.” The acts of congress also provide for the
taking of depositions de bene esse, by which “the testimony of any
witness may be taken in any civil cause depending in a district or
circuit court.”®* When depositions are thus taken under a commis-
sion or pursuant to the acts of congress, they are usually upon writ-
ten interrogatories and cross interrogatories, and when taken are
properly certified, sealed up, and transmitted to the clerk of the
court in which the suit is pending.

A further method of obtaining evidence in a foreign country,
whose government will not recognize a commission to examine wit-
nesses, is by what are called “letters rogatory,” which is a writ
or commission directed to a foreign magistrate in his official ca-
pacity, or to an individual by name, for the taking of the evidence
required, and which is generally accompanied by written interrog-
atories. This writ is granted only on special application, and upon
satisfactory proof of the necessity for its use.?

Publication.

The student may have elsewhere noticed references to the “pub-
lishing” of the testimony, and the significance of the expression
is the opening, by the clerk of the court, of all sealed depositions
returned to his office, for the inspection of the respective parties
or their counsel.!® Until this takes place, no one has the right to
inspect them, and, under the old chancery practice, when testi-
mony was taken secretly, it was the first opportunity afforded for

7 Rev. St. U. 8. 1878, § 866. And by section 867 depositions in perpetuam rel
memoriam, taken under the laws of any state, and admissible in its courts, may
also be received in evidence in the discretion of the court in the federal courts.

8 Rev, St. U. 8. 1878, § 863.

9 See 1 Fost. Fed. Prac. (2d Ed.) § 200; 1 Greenl. Ev. § 320; Rev. St. U. S. 1878,
§§ 875, 4071-4074.

101 Danlell, Ch. Pl. & Prac. (6th Am. Ed.) 946 et seq. The term seems to
have formerly covered the giving out of coplies of the testimony, but, as now
used, it appears to refer more to the opening for inspection than to anything
else. See Eq. Rule 69; Proprietors of Charles River Bridge v. Proprietors of
Warren Bridge, 7 Pick. (Mass.) 344; Strike’s Case, 1 Bland (Md.) 57, 96.
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knowing what testimony had been given. The time for publica-
tion is usually fixed by order of court or stipulation of the parties.**

THE ANSWER AS EVIDENCE.

76. An answer under oath, and on the defendant’s knowl-
edge, is evidence on behalf of the defendant, so far as
it is responsive to the allegations of the bill, and will
prevail in his favor unless overcome by at least the
testimony of one witness and clear corroborating
circumstances. It is also evidence for the complain-
ant, so far as the facts which it admits are placed
in issue by the bill, and so, it seems, if not under
oath; but an unsworn answer can only operate in
favor of the defendant to put in issue such allega-
tions as it controverts, thus compelling proof by the
complainant.

QUALIFICATIONS—(a) In general, answers upon infor-
mation and belief only, or which deny all knowl-
edge of the facts in controversy, or which merely
deny corclusions or inferences of law, or which are
founded upon mere hearsay, do not constitute evi-
dence requiring proof by the complainant to over-
come them, but only put the complainant to the
proof of his own allegations.

(b) As between several defendants, an answer by one de-
fendant is not evidence against a co-defendant unless
the latter claims through the party answering, or
unless the relation in which the defendants stand
renders them jointly interested or liable. '

(c) In modern practice, if the complainant, instead of
flling his replication to the answer, has the cause
set down for hearing upon the bill and answer only,
the allegations of the answer are taken as true,
whether responsive or not.

11 The practice in the federal courts Is regulated under Eq. Rule 69.
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The Qeneral Rule.

We shall hereafter see that the answer must generally be under
oath, unless the oath is waived by the complainant.! = When thus
sworn to and filed, it becomes more than a pleading, as it stands
as evidence in the cause, as to all material matters which it sets
forth,—for the complainant, so far as it aids his case, and for the.
defendant so far as it opposes the allegations of the bill,—provided
it is responsive to the bill, and is made upon the knowledge of the
defendant.? The rule has therefore been adopted in courts of
equity that where a defendant, by his answer under oath, fully con-
troverts the allegations of the bill, and the testimony of only one
witness is offered to sustain the allegations so denied, the court
will not render a decree.* In other words, and as the rule is now
generally expressed, an answer under oath which is responsive to
the bill is evidence for the defendant, and the complainant must
overcome it by the evidence of two witnesses, or by that of one
witness and clear corroborating circumstances, or it will prevail;*

$ 5. 1 Post, c. 8.

2 See Story, Eq. Pl. § 849a, note (a), as to when a sworn answer does not
come under the general rule.

31 Daniell, Ch. PlL. & Prac. (6Gth Am. Ed.) 844, and cases cited.

4 Story, Eq. Pl § 849a, citing 2 Story, Eq. Jur. §§ 1528, 1529; Bank of United
States v. Beverly, 1 How. 134, 151; Flagg v. Mann, 2 Sumn. 486, Fed. Cas.
No. 4,847; Danliel v. Mitchell, 1 Story, 172, Fed. Cas. No. 3,562; Union Bank
of Georgetown v. Geary, 5 Pet. 99; Clark’s Ex'rs v. Van Riemsdyk, 9 Cranch,
153. See, also Hine v. Dodd, 2 Atk. 275; Cooth v. Jackson, 6 Ves, 12, 40;
Stearns v. Stearns, 23 N. J. Eq. 167; Wilson's Ex'rs v. Cobl'’s Ex'rs. 28 N. J.
Eq. 177; Stafford v. Bryan, 1 Paige (N. Y.) 239; Smith v. Brush, 1 Johns. Ch.
(N. Y.) 459; Turner v. Knell, 24 Md. 55; Hough v. Richardson, 3 Story, 659,
Fed. Cas. No. 6,772; Morgan v. Tipton, 3 McLean, 339, I'ed. Cas. No. 9,809;
Appleton v. Horton, 25 Me. 23; Eastman v. McAlpin, 1 Ga. 157; Towne v.
Smith, 1 Woodb. & M. 115, Fed. Cas. No. 14.115; Miles v. Miles, 32 N. H.
147; McDowell v. Bank, 1 Har. (Del.) 369; Beatty v. Smith, 2 Hen. & M.
(Va.) 395; Mason v. Peck, 7 J. J. Marsh. (Ky.) 300; Gray v. Faris, 7 Yerg.
(Tenn.) 155; Lenox v. Prout, 3 Wheat. 520; Voorhces v. Bonesteel, 16 Wall
16; Johnson v. Crippen, 62 Miss. 597; Ralilroad Co. v. Mellon, 104 U. S. 112;
Reed’s Appeal (Pa.) 7 Atl. 174; Carter v. Carter, 82 Va. 624; Vigel v. Hopp,
104 U. S. 441; Morrison v. Durr, 122 U. 8. 518, 7 Sup. Ct. 1215; Bent v.
Smith, 22 N. J. Eq. 560. An answer In equity, responsive to the bill, and posi-
tively denying the facts charged, is entitled to so great weight that, when con-
firmed by testimony, even of a kind not the most satisfactory, it will counter-
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but allegations not responsive to the bill must be established by
proof.® The effect of the rule is thus to cast upon the complainant
the burden of proof as to all matters to which the answer is re-

vail a case which, on its face, {8 a suspiclous one. Parker v. Phetteplace, 1
Wall. 684. A sworn answer in chancery is not equal to two witnesses, for
two witnesses will overcome it. Morrison v. Stewart, 24 Ill. 24. But, when
demanded by the complainant, it is equal in weight to one disinterested wit-
ness. Culbertson v. Luckey, 13 Iowa, 12. An answer directly responsive to
the bill must prevail against the testimony of one witness, however full, clear,
and explicit, unless supported by corroborating circumstances, which, when
disconnected from the evidence of the witness, would tend to establish tiiove
charges which are denled by the answer, and would of themselves be evidence
for that purpose. Beene’s Heirs v. Randall’'s Heirs, 23 Ala. 514. As Instances
where the testimony of one witness with corroborative evidence was held
sufficlent, see Brittin v. Crabtree, 20 Ark. 309; Preschbaker v. Feaman’s Helrs,
82 Il 475. As to corroborating circumstances, see Brittin v, Crabtree, 20 Ark.
309; Durham v. Taylor, 29 Ga. 166; Gould v. Williamson, 21 Me. 273; Filell
v. Wilbur, 49 Vt. 157; Deimel v. Brown, 136 Ill. 586, 27 N. E. 44; Morrison
v. Durr, 122 U. 8. 518, 7 Sup. Ct. 1215. The complainant cannot discredit the
answer of the defendant, nor impair its effect, by impeaching the general char-
acter of the defendant for truth and veracity. Brown v. Bulkley, 14 N. J.
Eq. 294.

3 Randall v. Phillips, 8 Mason, 878, Fed. Cas. No. 11,555; Lane v. Marshall,
15 Vt. 85; Gardiner v. Hardey, 12 Gill & J. (Md.) 365; Cocke v. Trotter, 10
Yerg. (Tenn.) 212; Todd v. Sterrett’s Legatees, 6 J. J. Marsh. (Ky.) 425;
Cartledge v. Cutliff, 20 Ga. 758; Fisler v. Porch, 10 N. J. Eq. 243; Atwater
v. Fowler, 1 Edw. Ch. (N. Y.) 417; Coleman v. Ross, 46 Pa. St. 180; Cloud
v. Calhoun, 10 Rich. Eq. (8. C.) 358; Wasson v. Gould, 3 Blackf. (Ind.) 18;
Ison v. Ison, 5 Rich. Eq. (S. C.) 15; Thouvenin v. Helzle, 3 Tex. §7; Paynes
v. Coles, 1 Munf. (Va.) 373; Wilkinson v. Bauerle, 41 N. J. Eq. 635, 7 Atl
514; Wells v. Houston, 37 Vt. 245; McCoy v. Rhodes, 11 How. 131; Allen
v. O'Donald, 28 Fed. 17; Cecll v. Cecil, 19 Md. 73; Salmon v. Olagett, 3 Bland
(Md.) 125; Gibson v. McCormick, 10 Gill & J. (Md.) 65; Barton v. Barton,
75 Ala. 400; Bradley v. Webb, 53 Me. 462; O’Brian v. Fry, 82 Ill. 274; Hart
v. Carpenter, 36 Mich., 402; Rogers v. Mitchell, 41 N. H. 157. Where an
answer does not show a different case from that set up in the bill, but sets up
new matter in avoidance, it is not evidence of such new matter. Schwarz v.
Wendell, Walk. (Mich.) 267; Attorney General v. Oakland County Bank, Id.
90; Van Dyke v. Davis, 2 Mich. 144; Hunt v. Thorn, Id. 213. Where the
answer I8 called for on oath, and the defendant of his own knowledge fully
and fairly negatives any allegation of the bill, complainant can have no reliet
depending upon that allegation, unless the answer is overcome by more than the
equally full testimony of one witness. Roberts v. Miles, 12 Mich. 297.
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sponsive, and which it does not expressly admit; but the rule itself
is not absolute, as it seems that inconsistency between the denial
made by the answer and facts which it also sets up as a defense
may destroy its effect as evidence,® and strong circumstances, with-
out the oral testimony of any witness, may also be sufficient to
overcome it.! But while the rule, as generally stated, is substan-
tially as given above, it has been thought best to state the mini-
mum of evidence required as at least that of one witness and clear
corroborating circumstances, as the latter will be sufficient in case
the testimony of two witnesses cannot be obtained, but, as a gen-
eral rule, no less will suffice.®

Answers not Evidence.

We have already noted that a defendant must answer according
to his knowledge, if he has knowledge, regarding the matters
charged in the bill, and, if not, according to his information and
belief as to such matters; but, as a general rule, the answer of a
defendant who has no personal knowledge of the facts he states,
and (as it is expressed) whose conscience cannot be affected there-
by, and who therefore answers on information and belief, is not
evidence, although responsive to the allegations of the bill.® The
same is true, also, and for obvious reasons, where the defendant

¢ As where, though denying fraud, it contains statements from which no
reasonable doubt can be entertained that fraud exists. YWheat v. Mose, 16
Ark. 243, 254. See, also, Commerclal Bank v. Reckless, § N. J. Eq. 650; Brown
v. Bulkley, 14 N. J. Eq. 2904; Dunham v. Gates, 1 Hoff. Ch. (N. Y.) 185; Mor-
ris v. White, 36 N. J. Eq. 827; Forrest v. Frazier, 2 Md. Ch. 147.

7 See Clark’s Ex'rs v. Van Riemsdyk, 9 Cranch, 153; Union Bauk ol Gecrge-
town v. Geary, 5 Pet. 99, 111; Bowden v. Johnson, 107 U. S. 251, 263, 2 Sup. Ct.
246.

8 McDonald v. McDonald, 16 Vt. 630. Where an answer I8 discredited on
some point, it will not be sustained against the testimony of one witness.
Young v. Hopkins, 6 T. B. Mon. (Ky.) 18. Sec, also, Gunn v. Brantley, 21 Ala.
£33; Countz v. Geiger, 1 Call. (Va.) 191; Prout v. Roberts’ Adm'r, 32 Ala. 427.

9 Dutilh v. Coursault, 5 Cranch, 349, Fed. Cas. No. 4,206. Sece, also, Loomis
v. Fay, 24 Vt. 240; Cunningham v. Ferry, 74 1ll. 426; Knickerbacker v. Har-
ris, 1 Paige (N. Y.) 209; Stevens v. Post, 12 N. J. Eq. 408; Drury v. Couner,
‘6 Har. & J. (Md.) 288; Parkman v. Welch, 19 Pick. (Mass.) 231; Pennington
v. Gittings, 2 Gill & J. (Md.) 20S; Bellows v. Stone, 18 N. H. 463; Coleman v.
Ross, 46 Pa. St. 180; Newman v. James, 12 Ala. 29; Lawrence v. Lawrence.
21 N. J. Eq. 317.
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alleges absolute ignorance of the matters in controversy,'® as such
an answer cannot prove anything; and it is also true where the
answer merely denies inferences or conclusions of law,!! or where it
is founded upon mere hearsay.!? In these cases, except where the
defendant denies all knowledge, the answer is effective only as a
pleading, which raises an issue for determination, thereby putting
the complainant to the proof of his allegations; !* and, consequent-
ly, the latter need not increase his proof in order to overcome it.

Answer as between Several Defendants.

The general rule as to the effect of the answer of one defendant
in favor of or against a co-defendant, as gathered from the author-
ities, is that it cannot be read in evidence against a co-defendant,**
except where the latter claims through the party answering,'® or
where there is a unity of interest or a joint liability between them,¢
or where one defendant, as he may, adopts the answer of another; !’

10 See Delmel v. Brown, 136 Ill. 586, 27 N. E. 44.

11 See Belford v. Crane, 16 N. J. Eq. 265; Adams v. Adams, 21 Wall. 185;
Hoboken Bank for Savings v. Beckman, 33 N. J. Eq. 53.

12 See Dugan v. Gittings, 3 Gill (Md.) 138; Lawrence’s Ex'rs v. Lawrence’s
Adm'rs, 4 Bibb (Ky.) 357; Deimel v. Brown, 136 Ill. 586, 27 N. E. 44,

13 Dutllh v. Coursault, 5 Cranch, C. C. 349, Fed. Cas. No. 4,206: Dugan v. Git-
tings, 3 Gill (Md.) 138; Lawrence v. Lawrence, 21 N. J. Eq. 317; Coleman v.
Toss, 46 Pa. St. 180; Wilkins v. May, 3 Head (Tenn.) 173.

14 Attwood v. Small, 8 Clark & F. 282, 282; Leeds v. Insurance Co., 2 Wheat,
380; Van Reimsdyk v. Kane, 1 Gall. 630, Fed. Cas. No. 16,872; Robinson v.
Sampson, 23 Me. 388; Conner v. Chase, 15 Vt. 764; Pheenix v. Dey, 5 Johns. (N.
Y.) 412; Singleton v. Gayle, 8 Port. (Ala.) 270; Webb v, Pell, 3 Paige (N. Y.)
36S; Stewart v. Stone, 3 Gill & J. (Md.) 510. In Florida it has been held that
a joint answer by husband and wife cannot be read against the wife where the
subject-matter relates to her estate of inheritance, Lewis v. Yale, 4 Fla. 418;
but otherwise in New York, Dyett v. Coal Co., 20 Wend. (N. Y.) 570.

15 See Field v. Holland, 6 Cranch, 8; Fitch v. Stamps, 6 How. (Miss.) 487;
Osborn v. Bank, 9 Wheat. 738. But see Winn v. Albert, 2 Md. Ch. 169, 176.

18 See Jones v. Jones, 13 Iowa, 27G; Adkins v. Paul, 32 Ga. 219; May v.
Barnard, 20 Ala. 200; Christie v. Bishop, 1 Barb. Ch. (N. Y.) 105; Judd v.
Seaver, 8 Paige (N. Y.) 548; Conner v. Chase, 15 Vt. 764; Clark's Ex'rs v.
Van Riewmsdyk, 9 Cranch, 153. In an action between partners to settle part-
nership accounts inter se, the answer of one partner cannot be used to charge
another. Chapin v. Coleman, 11 Pick. (Mass.) 331; Bevans v, Sullivan, 4 Gill
(Md.) 383.

17 See Chase v. Manhardt, 1 Bland (Md.) 336.
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but, where responsive to the bill, the answer of one defendant may
be read in favor of a co-defendant.’® The rule applies with partic-
ular force where the co-defendant against whom the answer is
sought to be read is really a party complainant,’® and is also ef-
fective to prevent the answer of an agent from being read against
his principal.?®

Answer as between Complainant and Defendant.

The effect of making the answer evidence in the cause is that
it may be read in evidence at the hearing of the cause, for and
against the defendant, as furnishing sufficient proof of the facts
which it recites or admits.?* It is evidence for the complainant,
so far as it is responsive to the bill, and so far as he chooses to read
and adopt it as evidence,?? while the admissions which it express-
ly makes are conclusive upon the defendant.?®

Hearing on Bill and Answer Only.

The effect of the answer as evidence is much greater, when, in-
stead of filing a replication to the answer and completing the series
of pleadings in regular form, the complainant has the case set down
for hearing on bill and answer alone; or the same action is taken
by the defendant upon the failure to file a replication, the allega-
tions of the answer being then taken as true, whether they are re-
sponsive to the demands of the bill or not.2¢

18 Mjlls v. Gore, 20 Pick. (Mass.) 28; Miles v. Miles, 32 N. H. 147; Powles
v. Dilley, 9 Gill (Md.) 222; Davis v. Clayton, 5 Humph. (Tenn.) 44G.

19 [ield v. Holland, 6 Cranch, 8.

20 Leeds v. Insurance Co., 2 Wheat. 380.

21 When an answer I8 called for on oath, whatever i8 responsive to the bill is
evidence for as well as against defendant. Schwarz v. Wendell, Walk. (Mich.)
267.

221 Daniell, Ch. Pl. & Prac. (6th Am. Ed.) 839, 840. And see Bartlett v.
Gillard, 3 Russ. 149; Price v. Lytton, 3 Russ. 206. If the party who asks for
the discovery does not use the answer, It I8 not his evidence, and he cannot be
concluded by it, and may use other evidence to establish the fact in reference
to which discovery is sought. Carson v. Flowers, 7 Smedes & M. (Miss.) 99.

23 Marsh v. Mitchell, 26 N. J. Eq. 497.

24 Slason v. Wright, 14 Vt. 208; Fordyce v. Shriver, 115 Ill. 530, 5 N. E. 87;
Banks v. Manchester, 128 U. S. 244, 9 Sup. Ct. 36; Snyder v. Martin, 17 W.
Va. 27G; Durfee v. McClurg, 6 Mich. 223. See, also, Eq. Rule 41; Corbus v.
Teed, 69 IlL. 205,

. . P 1 1E. 6V L ITIN
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DEMURRER TO INTERROGATORIES.

76. Where a witness, under examination upon interroga-
tories, has reason to protect himself against answer-
ing particular questions, he may do so by a demur-
rer to interrogatories, which is a statement of his
reasons for not answering such question.

77. The two principal grounds upon which a witness may
thus protect himself are:

(a) That the answer, if given, would subject him to a
penalty or forfeiture, or tend to render him crimi-
nally liable; or,

(b) That such answer would involve a breach of profes-
sional confidence.

Where a witness is examined in a court of law, he has the right
to obtain an immediate ruling of the court as to whether he may
decline to answer a particular question, but in courts of equity
Lhe has no such opportunity, his testimony being taken before a
master or examiner, who has no power to rule upon the propriety
of any questions which may be asked him.! To preserve his right
to protect himself against injustice or injury to himself, or in-
jury to the rights of others who are entitled to protection through
him, a remedy is afforded by the demurrer to interrogatories, which
enables him to have his objection preserved and submitted to the
court for its decision. This remedy is by allowing him to state,
on oath, the reasons for his refusal to answer a question or inter-
rogatory, all of which is taken down in writing and returned with
the interrogatories.? The word “demurrer,” however, is here used
in a different sense than when applied to the mode of objecting to
the bill, depending entirely upon extrinsic facts, while the latter
applies only to defects apparent upon the face of the bill. There
is no particular form for a demurrer to interrogatories, and it is
believed that it is not now commonly known by this designation,

§§ 76-77. 1 See Eq. Rule 67, as amended at the December term, 1861,
21 Danlell, Ch. PL. & Prac. (6th Am. Ed.) 942, 943.
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though the grounds upon which it may be based are still univer-
sally recognized.

Where a Penalty or Forfeiture would be Incurred.

The first of the two principal cases where a witness may protect
himself from answering is where the answer to the particular ques-
tion, if given, would subject him to infamy or disgrace, or con--
vict him of a crime or misdemeanor. It is a general principle of
law that no one is bound to testify so as to subject himself to
punishment, and a witness may therefore demur to an interrog-
atory the answer to which, however remotely connected with the
fact, might tend to prove him guilty of a crime or misdemeanor,
or to render him infamous.® The same course would be open tc a
witness who was questioned as to his knowledge of facts required
by public policy to be kept secret, as if a grand juryman was asked
to disclose what took place in the jury room,* or a government
official to disclose secrets of state.

Where a Breach of Professional Confidence vs Involved.

The second principal ground on which a witness may refuse to
answer is that it would involve a breach of professional confidence
by disclosing communications or matters which the law, for rea-
sons of public policy, and in the interests of justice, holds as priv-
ileged.® The chief, and perhaps the only, instance in which the
privilege formerly existed, seems to have been in the case of legal
advisers, such as attorneys, solicitors, and proctors, and their
clients,® but statutes have extended it until confidential communi-

81 Danlell, Ch. Pl. & Prac. 942, and see Id. 563-569, where the principles
applicable are discussed with reference to refusing to give a discovery for the
same reason. DPost, ¢. 6, “The Demurrer”; c. 8 *“The Answer.” See
also, East India Co. v. Campbell, 1 Ves. Sr. 246; Cartwright v. Green, 8 Ves.
405; Waters v. Earl of Shaftesbury, 12 Jur. (N. S.) 3; Wallis v. Duke of
Portland, 3 Ves. 404; Hayney v. Coyne, 10 Heisk. (Tenn.) 339; Se!by v. Crew,
2 Anstr. 504; Livingston v. Tompkins, 4 Johns. Ch. (N. Y.) 415, 432; Northrop
v. Hatch, 6 Conn. 3G1; Wolf v. Wolf’'s Ex'r, 2 Har. & G. (Md.) 382; Marsh
v. Davison, 9 Paige (N. Y.) 580; Coburn v. Odell, 30 N. I. 540.

4+ The statutes of the different states generally provide that the proceedings
of the grand jury shall be kept secret.

3 See 1 Danijell, Ch. Pl. & Prac. 942, 943; and the discussion of the principles
applicable as to the right to withhold discovery in similar cases, Id. 571-578.

¢ The early cases discussing the nature of this privilege, and upholding it,
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cations between physicians and their patients, and between clergy-
men and members of their church in the course of discipline en-
joined by the latter, are also protected.” It is unnecessary to dis-
cuss the subject here, but it may be stated, generally, that the
privilege is extended to all communications made to the persons
mentioned, in their professional capacity, as well as to documents
and information acquired by them in such capacity. Where an
attorney or physician may thus refuse to answer, as to matters
affecting a client or patient, however, the right to withhold such
answer is not the privilege of the witness, but that of the client
or patient, and may be waived by its holder at any time.

THE HEARING.

78. When the cause has been fully prepared, by the com-
pletion of the pleadings and evidence, it is set down
for hearing on its merits, at which time it is pre-
sented to the court, and argued by counsel for the
respective parties.

After the cause is ready, the necessary pleadings being on file
and the testimony closed, it is the duty of the complainant to have
the same set down for hearing by the court, and by this we here
mean a final hearing on the merits, for the purpose of obtaining
a final decree disposing of the controversy. Interlocutory hearings
may have been had upon motions or petitions presented since the
filing of the bill, but, if these have not been already heard, the
court may dispose of them also at the final hearing.! The cause

seem always to have been cases where the depositaries of the confidential com-
munications to be protected were attorneys. See Greenough v. Gaskell, 1 Mylne
& K. 98, 100; Desborough v. Rawlins, 3 Mylne & C. 515; Richards v. Jackson,
18 Ves. 472; Hughes v. Biddulph, 4 Russ. 190; Bolton v. Liverpool Corp., 8
8im. 467; Herring v. Clobery, 1 Phil. Ch. 91.

7 See Anderson v. Bank, 2 Ch. Div. 644; Freel v. Rallway Co., 97 Cal. 40,
31 Pac. 730;: People v. Harris, 136 N. Y. 423, 33 N. E. 65; Foster v. Hall, 12
Pick. (Mass.) 89; People v. Gates, 13 Wend. (N. Y.) 311; and the statutes of
the several states; post, c. 6, “Demurrer”’; c. 8, “Answer.”

§ 78. 1 See Comsequa v. Fanning, 3 Johns. Ch. (N. Y.) 364; Gibson v. Reus,
50 Ill. 383.
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must be set down within a time fixed by the rules of the court,
and is then placed upon the calendar by the clerk, in its order,
which last, as a matter of practice, may be, for instance, the or-
der in which the replications have been filed. When the cause is
reached, the method of presenting it to the court may vary ac-
cording to the prevailing practice in different courts. It may be,
for instance, by a brief statement by the counsel for the complain-
ant of the facts of his case, with the reading of the pleadings to
the court, followed by a similar statement of the facts and claims
on the part of the defendant; and the evidence taken may also be
read in the order in which it applies to the controversy, first that
on behalf of the complainant, then that offered by the defendant,
and last any that has been taken by the complainant in rebuttal.
No general statement can well be given beyond this, as the meth-
ods of procedure are not uniform.

Following the formal presentment of the case as mentioned, and
after the disposal of any interlocutory motions or applications
pending, or of objections that may be taken at this time, come the
arguments of counsel for the respective parties, which are usually
oral, in the presence of the court, or accompanied by briefs, or the
cause may be submitted on the pleadings, evidence, and briefs
alone, without formal argument, as the rules may prescribe or dis-
cretion of the court allow. In argument the right to open and
close is with the party who holds the affirmative of the issue, and
upon whom the. burden of proof rests, as at common law.? This
is generally the complainant, but the burden may be shifted by
the allegations or admissions of the pleadings or by the evidence,
so that the defendant may obtain the privilege which, though less
important than at common law, by reason of the absence of a
jury, is still to be obtained, if possible. With the close of the ar-
guments the cause, in modern practice, is usually left with the
court for decision. If the cause is not set down for hearing as
required, the bill may be dismissed, upon the application of the de-
fendant, for want of prosecution.?

2 See Higdon v. Higdon, 6 J. J. Marsh. (Ky.) 48,
3 See 1 Fost. Fed. Prac. (2d Ed.) § 296.
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Objections at the Hearing.

As a general rule, no merely formal objection can be urged at
the hearing, and all preparatory steps which a party had the right
to insist upon, being taken before the hearing, will be waived if
the cause is heard without objection at the proper time.* If it
plainly appears at the hearing that the complainant has an ade-
quate remedy at law, or that from some other cause there is an
absolute want of chancery jurisdiction, objection may be taken
at any stage of the cause, or the court may dismiss the bill of its
own motion; but as to objections for defect of parties, generally,
the hearing is not the proper time for them, though an indispen-
sable party may then be brought in.® Whether an objection will
then be allowed will generally depend upon whether the party has
not waived his right to assert it, and whether its allowance is
necessary to the proper disposal of the controversy.

Dismissal of Bill at Hearing.

It has been already stated that, if the ‘complainant fails to pro-
ceed with the cause by having the same set for hearing, the defend-
ant may have the same dismissed for want of prosecution; and
the same is true if the former fails to reply to any plea, or to
set down a plea or demurrer for hearing within the prescribed
time, though the court may, in case of a failure in the last par-
ticular, and upon proper cause shown, allow further time.® Fail-
ure to file a replication, where the latter is required, entitles the
defendant- to. a dismissal as of course, in the federal courts, but
the court may now allow such filing nunc pro tunc, upon motion,
for cause shown, and upon proper terms, the complainant submit-
ting to speed the cause, etc.” The bill must thus be dismissed if
the answer completely denies all the equities it shows or claims,
and the answer is not opposed by proof or denied by a replication;
and the same may be true, even with a general replication, where

4 See Allen v. Mayor, etc., 18 Blatchf. 239, 7 Fed. 483; 1 Fost. Fed. Prac.
(2d Ed.) § 299,

s See Eq. Rules 52, 53; post, ¢. 6; and sec Armstrong v. Armstrong, 19
N. J. Eq. 357, 3G0.

6 See Eq. Rules 38; Chicago & A. R. Co. v. Union Rolling-Mill Co., 109 U.
S. 702, 3 Sup. (*. 794,

7 See Eq. Rule GG.
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the answer contains the same complete denial, and the cause is sct
for hearing on the three pleadings alone.® So a dismissal would
naturally follow where an objection is made for want of parties,
and the complainant neglects to amend his bill by adding them, or
where complainants, suing jointly, fail to make out a case for both,
or where a cause of action against several jointly is not so estab-
lished.®
The action of the court in dismissing the bill operates in one of
two ways: If the dismissal is for any cause falling short of a test
of the merits of the case, as for repugnancy, misjoinder or nonjoin-
der of parties, multifariousness, want of jurisdiction, or any formal
defect, it is called a dismissal “without prejudice,” !° and has only
the effect of defeating the particular suit,—as where a plea in
abatement is sustained at common law,—the complainant being
at liberty to renew the suit if he chooses;!! while, if the dismissal
follows after a hearing upon the merits of the case, it is called
an “absolute dismissal,”*and bars the right to bring another bill
for the same cause of action.!? Cases arise, also, where the title

8 See Parker v. Town of Concord, 39 Fed. 718; Patton v. J. M. Brunswick &
Balke Co. (Fla.) 2 South, 366.

9 In the first of these cases the dismissal would follow for an obvious rea-
son, and in the last two the result would depend chiefly upon the rule re-
quiring the proof to correspond with the allegations and be confined to the
point in issue, thus avoiding a variance.

10 Crosler v. Acer, 7 Paige (N. Y.) 137. And see Magill v. Trust Co., 81 Ky.
129. As to repugnancy, see Ledsinger v. Central Line of Steamers, 79 Ga. 716, 5
S. E. 197. Misjoinder of parties, see House v. Mullen, 22 Wall. 42, 46. Non-
joinder of parties, see Detweiler v. Holderbaum, 42 Fed. 337. Per Bradley
J.: “A dismissal for want of parties does not render the subject of contro-
versy res judicata. It leaves the merits unconsidered and qndlsposed of.” St.
Romes v. Cotton-Press Co., 127 U. S. 614, 619, 8 Sup. Ct. 1335. See, also, Oys-
ter v. Oyster, 28 Fed. 909, where the form of the decree, though using the
words ‘“‘without prejudice,” made it a final decree.

11 The use of the words “without prejudice” indicates an intention, or at
least leaves the complainant at liberty, to take further steps at some later time,
See Howth v. Owens, 30 Fed. 910.

12 A bill regularly dismissed on the merits may be pleaded in bar to a new
bill for the same matter, but, to make a decree of a dismissal of a bill on the
merits a bar, it must be an absolute decision upon the same point or matter,
and the new trial must be brought by the same plaintiff who filed the original
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to real estate is in dispute, and then the general rule is to retain
the bill, staying proceedings until the termination -of the legal ac-
tion.2* i '

THE DECREE.

79. The decree of a court of chancery is its order or sen-
tence determining and adjusting the rights and in-
terests of the parties to the suit upon the issues sub-
mitted and heard.

80. Decrees are generally divided, according to their nature,
into:
(a) Interlocutory decrees (p. 146).
(b) Final décrees (p. 148).

81. An interlocutory decree is one which settles some step
or matter in the cause preparatory to the hearing,
or preliminary to the final disposition of the cause,
without disposing of the cause upon its merits.

82. A final decree is one which disposes of the suit on its
merits, leaving nothing further for the court to do;
or one which fully decides all material questions in-
volved in the controversy, and provides for all pos- -
sible contingencies which may arise, so that no fur-
ther exercise of the judicial power is required.

The decree in equity, giving the word its most common signifi-
cance, corresponds to the judgment of the court at common law,
and is the formal order or sentence of the court determining the
rights and interests of the parties to the suit, after a hearing and
submission of the cause on its merits. Its office is perhaps a more
important one than that of the judgment of a court of law fol-
lowing a jury trial, in being the judicial act of the court itself,
rather than a formal approval of the decision or verdict of the
jury, and also because its recitals and directions are detailed and

bill, or his representatives, against the same defendant or his representatives.
Neafle v. Neafle, 7 Johns. Ch. (N. Y.) 1.
13 Wilkin v. Wilkin, 1 Johns. Ch. (N. Y.) 111; Coxe v. Smith, 4 Johns. Ch.
(N. Y.) 271. See, also, Brown v. Coal Co., 40 Fed. 849,
SH.EQ.PL.—10
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explicit as to all the rights and interests before the court, but, in
their relative position in the course of the proceedings, the two
stand alike. Whether falling within one or the other of the two
classes which we shall mention, the decree or decretal order em-
bodies the formal sentence of the court upon the particular mat-
ter before it, and, if made upon the merits of the cause or upon
some contested interlocutory step, are generally preceded by the
opinion of the court, announcing its conclusions or decision and the
reasons therefor, and directing the entry of the decree in conformity
therewith.

The two general classes into which decrees are divided, and
which we shall consider after noticing the formal requisites of a
decree in general, are (1) interlocutory, which include all orders
made during the progress of the cause aside from the determina-
tion of its merits, and (2) final, which dispose of the material ques-
tions at issue. The distinction between the two will be hereafter
explained, and its importance rests upon the fact that, since the
universal enactment of statutes governing appeals, the right to
appeal exists in general only from final decrees.! The granting
of an interlocutory decree or order is almost always an exercise of
discretion by the court, and no appeal lies in such a case, except
where the discretion has been plainly abused,® or where some rec-
ognized rule exists controlling its exercise, a disregard of which
would prejudice the rights of the complainant.®

Interlocutory Decrees.

Interlocutory decrees and orders are those made by the court
during the progress of the cause, and which do not dispose of the
controversy on its merits, but which direct the performance of some
act or step preparatory to the hearing, or to the final disposition
of the cause.* Of this class is an order or decree referring a

§§ 79-82. 1 See post, p. 154,

2 See Nelms v. Clark, 44 Ga. 617; Privett v. Calloway, 75 N. C. 233; In re
Beggs, 67 N. Y. 120.

8 See Vanderveer’s Adm'r v. Holcomb, 22 N. J. Eq. 555.

4 In 2 Danlell, Ch. Pl. & Prac. (6th Am. Ed.) * p. 986, an interlocutory decree
Is deflned as one ‘“when the consideration of the particular question to be de-
termined, or the further consideration of the cause generally is reserved till a
future hearing.” No generally accepted definition, or at least none entirely
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question to a master in chancery,® or directing a feigned issue to
be framed, or ordering money paid into court, or appointing a re-
ceiver.® A distinction is taken between a decree and a decretal
order, the first being made upon the hearing, the latter upon some
motion or petition presented at another time, but the office of each
is practically the same so long as both are interlocutory. The test
as to whether a decree is interlocutory or final seems to be wheth-
er the merits of the controversy, as a whole or in any material
part, are still open for determination, or finally disposed of; but
it is true, at the same time, that a decree is not to be regarded as
interlocutory because, though the rights of the parties have been
determined, there is still something to be done to carry it into
effect.” 8o long, however, as any material part of the controversy

satisfactory, can be found in any of the authorities, since the line is now
largely drawn under statutes which limit the right of appeal to final decrees,
and the decisfons are conflicting. See Cocke’s Adm'r v. Gilpin, 1 Rob. (Va.) 20,
27; Manion v. Fahy, 11 W. Va. 482; Rowley v. Van Benthuysen, 16 Wend.
(N. Y.) 369; Perkins v. Fourniquet, 6 How. 206. An order of a court of
equity suspending a sale and operating as a continuation and removal of a
former order of sale is not a final decree. Dorsey v. Thompson, 37 Md. 25.
A decree in equity requiring money to be paid into court by the complainant,
enjoining the defendants from further proceedings at law against the complain-
ant, and requiring them to interplead and answer, I8 merely interlocutory, and
subject to alteration and revision at any time prior to final decree. Such a
decree, therefore, if prematurely passed, may with propriety be rescinded.
Barth v. Rosenfeld, 36 Md. 604.

s See Jaques v. Episcopal Church, 17 Johns, (N. Y.) 548; Green v. Fisk, 103
U. 8. 518; Parsons v. Robinson, 122 U. 8. 112, 7 Sup. Ct. 1158; Beebe v. Rus-
sell, 19 How. 283; Ogilvie v. Insurance Co., 2 Black, 539.

¢ Where money is directed to be paid into court, or property to be delivered
to a receiver or to a new trustee, or where anything is to be done which may
be the subject of exception, the decree is not final, but interlocutory only. Bel-
lamy v. Bellamy, 4 Fla. 242; Forgay v. Conrad, 6 How. 201. See, also, Gar-
ner v. Prewitt, 32 Ala. 13; Noel’s Adm'r v. Noel’'s Adm’r, 86 Va. 109, 9 8. E.
584; Richmond v. Atwood, 2 C. C. A. 596, 52 Fed. 10; Beebe v. Russell, 19
How. 283; Brush Electric Co. v. Electric Imp. Co., 2 C. C. A. 873, 51 Fed.
557; Lodge v. Twell, 135 U. 8. 232, 235, 10 Sup. Ct. 745; Rallroad Co. v.
Swasey, 23 Wall. 405; Young v. Smith, 15 Pet. 287.

7 See Coithe v. Crane, 1 Barb. Ch. (N. Y.) 21; McKinley v. Irvine, 13 Ala.
681; Lewisburg Bank v. Sheffey, 140 U. 8. 445, 11 Sup. Ct. 755; Mills v. Hoag,
7 Paige (N. Y.) 18; Thomson v. Dean, 7 Wall. 842, Cf. Johnson v. Everett,
9 Paige (N. Y.) 636.
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is left undecided, decrees or orders already made are generally re-
garded as interlocutory.® The nature of the distinction will be
better understood from a comparison of the two classes of decrees
than from any explanation that can be given in the space available
here.

Final Decrees.

A final decree, under the strict chancery practice, is one which
fully decides and disposes of the whole merits of the cause, and
reserves no further questions or directions for the future judg-
ment of the court.” It is not final because it settles one or more
material questions involved in a case, if others remain to be de-
termined;!°® but it may be final, although it contains a direction
for an interlocutory proceeding, such as a reference to a master,
if, at the same time, it provides for all the contingencies which
may arise upon his report, and leaves no necessity for any further
order of the court, save for the confirmation of such report, to give
all parties the full benefit of the decision. Under statutes limit-
ing the right of appeal to final decrees, the same difficulty arises,
as to what are to be so considered, which we have already men-
tioned in regard to interlocutory decrees and orders, the decisions
being conflicting. It is conceived, however, that any decree which
fully decides all the merits of the cause, doing away with the ne-
cessity for any further judicial action, because there is nothing
left to be decided, would be regarded as final, even though some
further action by the court would be required to carry it into ef-
fect.!? A “final decree” has often been defined as one which ter-

8 See Ryan's Adm'r v. McLeod, 32 Grat. (Va.) 367, 8376; Cocke’s Adm'’r v.
Gilpin, 1 Rob. (Va.) 20; Jameson v. Jameson's Adm’x, 86 Va. 51, 9 8. E. 480;
Forbes v. Tuckerman, 115 Mass, 115.

9 See Barb. Ch. Prac. (2d Ed.) 330; 2 Danlell, Ch. PL. & Prac. (6th Am. Ed.)
003, 994; Mills v. Hoag, 7 Paige (N. Y.) 18.

10 Pulliam v. Christian, 6 How. 209; Shinn v. Smith, 79 N. C. 810; Cocke's
Adm'r v. Gilpin, 1 Rob. (Va.) 20, 27. See, also, St. Louis, I. M. & S. R. Co. v.
Southern Exp. Co., 108 U. 8. 24, 2 Sup. Ot. 6; Missouri, K. & T. Ry. Co. v.
Dinsmore, 108 U. 8. 30, 2 Sup. Ct. 9.

11 As, for instance, where a decree upon the merits of a controversy is made,
establishing the rights of all parties in interest in and to certain property, and
directing a sale of such property; the claims of each party to be satisfled from
the proceeds of such sale. Here the ministerial act of confirming the sale and
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minates the suit, and leaves nothing further for the court to do;
but under the present practice it by no means necessarily ends the
proceedings then and there, and, though the court may still be
called upon to take such steps as are necessary to carry the de-
cree into effect, the latter, if not affecting the merits of the cause
as already determined, do not render the decree interlocutory.!?
In the federal courts a final decree must be one which puts an end
to all contest on the merits of the cause,'® but after such a decree
there may be a further or ancillary decree, upon questions relat-
ing to the matters already decided, which may also be final, and
be appealed from.*

Consent Decrees.

It is a matter of common practice for decrees to be entered by
consent of all parties before the court, and a court will generally
favor all stipulations of the parties for this or like purposes,
provided the object they seek to attain is within the scope of the
case shown by the pleadings, as its jurisdiction in the particular
case is controlled by the latter.’®

ordering a division of the proceeds must still be done, but all that required an
exercise of the judicial power of the court has been determined. But see John-
son v. Everett, 9 Paige (N. Y.) 636; Garrard v. Webb, 4 Port. (Ala.) 78. Of.
Jones v. Wilson, 54 Ala. 50.

13 See Lewisburg Bank v. Sheffey, 140 U. S. 445, 11 Sup. Ot. 755; Hoffman
v. Knox, 1 C. C. A. 535, 50 Fed. 484; Stovall v. Banks, 10 Wall. 583; Jameson
v. Jameson’s Adm'rs, 86 Va. 51, 9 S. E. 480.

13 Bostwick v. Brinkerhoff, 106 U. S. 8, 1 Sup. Ct. 15; Grant v. Insurance
Co., 106 U. 8. 429, 1 Sup. Ct. 414; Dainese v. Kendall, 119 U. S. 53, 7 Sup. Ct.
65; Parsons v. Robinson, 122 U. 8. 112, 7 Sup. Ct. 1153; Winthrop Iron Co.
v. Meeker, 109 U. 8. 180, 3 Sup. Ct. 111.

14 See Farmers’ Loan & Trust Co., Petitioner, 129 U. S. 206, 9 Sup. Ct. 265.
See, also, a8 to the final and interlocutory decrees, 2 Beach, Mod. Eq. Prac.
§§ 938-953.

18 See 2 Daniell, Ch. PL & Prac. (6th Am. Ed.) 973, 974; Pacific R. R. v.
Ketchum, 101 U. 8. 289.
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CORRECTION OR REVERSAL OF DECREES.

88. Where an order or decree is erroneous, or it is unjust
that it be enforced, it may be corrected, modified,
annulled, or reversed by one of the following meth-
ods: )

(a) In case of interlocutory orders or decrees:

(1) By order of court, upon motion, or

(2) Upon a rehearing.

(b) In case of final decrees:

(1) Upon a rehearing, or by a new or supplemen-
tal bill in the nature of a bill of review, if
the decree has not been enrolled.

() By bill of review for defects in substance; and,
if the decree has been enrolled, formal or
technical errors or defects by petition.

(¢) If obtained through fraudulent means, by a bill to
impeach such decree on that ground.
(d) By appeal. ’

84. Except in cases of appeals, the allowance of proceed-
ings for the above purposes rests in the sound dis-
cretion of the court, and the party applying must
show proper grounds for the relief sought, and must
not have been guilty of laches. Unless another
remedy is provided by statute, an unsuccessful
party may always have a final decree reviewed by
a higher court, on appeal, as a matter of right; and,
in some states, by statute, the same right is pre-
served as to interlocutory orders and decrees.

The power of courts of equity to correct, modify, or set aside
decrees and orders made by them, whether interlocutory or final,
at the time at which they are made, and provided an appeal has
not been taken, is undisputed; but the method by which this is ac-
complished depends upon several things, such as the nature of the
defect complained of, the fact whether such defect does or does
not appear upon the face_: of the record, and the stage at which the
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aid of the court is invoked. Whether such sscretion will be ex-
ercised or not also depends upon the merits of the application
made, as well as upon the fact that the party applying has not
been guilty of laches; and, in general, if an appeal has been taken,
whether the time for any such action has passed. The different
methods followed will be noticed in the order in which they are
mentioned above.

SAME—INTERLOCUTORY DECREES—MOTION OR
REHEARING.

85. An interlocutory order or decree will generally be
corrected or amended by the court, in its discre-
tion and upon motion, provided a material change
or alteration of the decree is not thereby involved.
If the change or alteration is in a material part, the
method is properly by rehearing, upon petition.

The above proposition is stated with considerable hesitation,
since there does not appear to be any clear line of division between
the cases where relief will be granted upon motion and where the
court will require a rehearing. The errors for which decrees and
orders may be called in question have been classed as errors cler-
ical and errors judicial.! The first, since they amount to no more
than defects in form, may generally be corrected at any time pre-
vious to the entry of the final decree;* while the latter, which are
mistakes or errors of the court in the conclusions which the decree
embodies, can-be amended, as a general rule, only upon a rehear-
ing or on appeal.? Probably this distinction may be taken as in-
dicating, in the absence of a statute prescribing the method, what
course would be taken in disposing of the question raised; and the ac-
cepted practice, so far as it can be uniformly stated, seems to be
that, where it is sought to vary or alter a decree in any material
respect, a rehearing will be required, except, perhaps, where suffi-

§ 85. 1 Hop Bitters Manuf’g Co. v. Warner, 28 Fed. 577.

2 See Eq. Rule 85.

8 Forquer v. Forquer, 19 Ill. 68: Stringer v. Anderson, 28 W. Va. 482; Hop
Bitters Manuf’g Co. v. Warner, 28 Fed. 577.
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cient appears upon the face of the record to dispense with any
necessity for further evidence or information to justify action by
the court.

SAME—REHEARING.

86. Where it is sought to correct, modify, or set aside a
final decree, before the same has been enrolled or
entered, and in some cases when the same relief is
sought as to interlocutory decrees or orders, the
court may, in its discretion, and upon the petition
of the party aggrieved, direct a rehearing of the
cause. This is generally a new hearing, reargu-
ment, and a new consideration of the cause upon
the pleadings and evidence already presented, by
the court in which the cause was originally heard.

As a matter of general practice, the method of procedure to cor-
rect, vary, or set aside decrees is by a rehearing of the cause, where
the decree has not been “enrolled,” as it is termed,—that is, before
the close of the term in which it is rendered; all decrees in chan-
cery being considered as enrolled or entered as of the term in
which they are made.! If the application is made before the time
indicated, it rests in the discretion of the court to grant or refuse
it, but with the close of the term at which such decree was ren-
dered, the jurisdiction of the court to vary, annul, or reverse it is
exhausted, and the only means available is a new proceeding, which
we shall notice presently.

A rehearing, when granted, is upon the petition of any party to
the record who can show a proper case, which petition must be in
the regular form, as to title of the cause, signature of counsel, ete.,
and must fully set forth the grounds upon which the reconsidera-
tion of the case is asked.? By the equity rule, unless the record
also discloses upon its face the facts stated, the petition must be
verified by the oath of the party or of some other person.®

4 86. 1 Whiting v. Bank, 13 Pet. 6.
2 See 1 Fost. Fed. Prac. (2d Ed.) § 352.
3 See Eq. Rule 88.
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SAME—BILLS OF REVIEW.

87. After a decree has been enrolled, though clerical or
technical errors may still be corrected by petition,
an application to vary or set aside such decree for
any matter of substance can only be made by a bill
of review. Decrees entered by consent cannot be
thus reviewed, however, unless obtained by fraud
or to correct some mistake.

As we have already stated, an application to vary or set aside
a decree, unless made before the close of the term of court at
which it was rendered, must be by a new proceeding; and the
method adopted, except where it is sought to impeach the decree
-on the ground of fraud in obtaining it, is by what is known as a
“bill of review.” This will be hereafter separately considered, but
it may be said here that, while it is a new proceeding and in form
an independent one, it is not strictly an original suit, but is de-
pendent upon that already completed, and is not an available rem-
edy except under these circumstances. In the case of what are
called “consent decrees,” the action of the parties ordinarily pre-
vents any resort to this remedy, unless the question of fraud is
raised,! or in a clear case of mistake.?

Where available, a bill of review is generally supported on two
grounds: (1) Errors in law apparent upon the record; and (2)
new matter discovered since the filing of the original bill and ma-
terial to the cause.

§ 87. 1See Thompson v. Maxwell, 95 U. 8. 3891; Vincent v. Matthews, 15
R. 1. 509, 8 Atl. 704. See, also, Armstrong v. Cooper, 11 Ill. 540; Turner v.
Berry, 8 Gilman (I11) 54. '

2 See Vincent v. Matthews, 15 R. I. 509, 8 Atl. 704; Lester v. Mathews,
58 Ga. 408.
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SAME—BILLS TO IMPEACH DECREES.

88. Whenever a decree has been obtained by fraud, and
is solely founded on such fraud, it may be impeached
and annulled by an original bill for that purpose.
This remedy is in the nature of a bill of review, but
is an original and independent proceeding, and is
available without leave of court first obtained.

Whenever the decree of a court of equity has been obtained by
fraudulent means, the party aggrieved may obtain redress by hav-
ing the decree annulled by the court upon an original proceeding
by bill, and the parties will, so far as is possible, be restored to
their former condition.! To maintain such a bill, however, the
decree must rest solely on the fraud practiced, and it must appear
that, without the fraud complained of, no decree would have been
rendered. This remedy will also be fully noticed hereafter.?

SAME—APPEALS.

89. An appeal, in general, is the means whereby an un-
successful or injured party obtains the removal of a
cause from the court before which the same was
tried, to a higher court, for a review of the proceed-
ings in the court below upon certain specifled points,
either of law or fact, or both. As a rule, an appeal
can only be taken from a final decree, though in
some jurisdictions interlocutory decrees are also ap-
pealable.

The right of appeal is perhaps the one most frequently exercised
by an unsuccessful party to obtain a review of the merits of the
cause which has been decided against him, since by an appeal the
whole case, both the facts and the law applied, are brought before
the appellate tribunal for review and revisal. This remedy is now
generally regulated by statute, and cannot be fully discussed here,

§ 88. 1 Story, Eq. PL §§ 526428, 8 Post, c. 4, p. 816.
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save by explaining its nature and effect, and stating the general
method by which appellate jurisdiction is exercised. While in a
measure analogous to the writ of error at common law, it is not
derived from the latter, but owes its origin to the civil law, and
is distinguished from the common-law remedy by reason of the
fact that it removes the cause entirely to the appellate court, sub-
jecting both facts and law to review by that court, while the writ
of error removes nothing for re-examination but questions of law
alone.!

As a general rule, an appeal in equity procedure lies only from a
final decree ? such as allows the case on appeal to be examined as
to its merits;®* an interlocutory order or decree, which does not
directly touch the merits of the cause nor make any final deter-
mination of it, being, in the absence of a statute allowing an ap-
peal, and except as brought before the appellate court as incidental
to a final decree appealed from, subject to review and revision only
by the court or judge making it.* The rule as to appeals is not
uniform, however, some of the states allowing appeals from inter-
locutory decrees and orders; and in the federal courts, under what
is known as the “Evarts Act,” which provided for the establish-
ment of the present circuit court of appeals, interlocutory orders
or decrees granting or continuing injunctions, in a cause in which
an appeal from a final decree could be taken to that court, are
now appealable.®

Decrees entered by consent, whether final or not, are not gen-
erally appealable, being accepted as the expression of the delib-
erate agreement of the parties;® nor can an appeal be taken from

$ 89. 1 See Wiscart v. Dauchy, 8 Dall. 321,

2 Lyman v. Alexander, 9 Fla. 489; Keirle v. Shriver, 11 Gill & J. (Md.) 405;
Read v. RRobb, 4 Yerg. (Tenn.) 66; Hall v. Lamb, 28 Vt. 85; Buel v. Street,
9 Johns. (N. Y.) 443.

s Hall v. Lamb, 28 Vt. 85; Clark v. Shelton, Hemp. 207, Fed. Cas. No. 2,833b.

4 See Mapes v. Coffin, 5 Paige (N. Y.) 206. But an appeal from a final de-
cree in a cause will generally open for consideration all interlocutory decrees
already rendered in the same cause which have a bearing upon it. Jaques v.
Trustees, 17 Johns. (N. Y.) 548.

820 Stat. c. 517, § 7.

6 See Nashville, C. & St. L. Ry. Co. v. U. 8, 113 U. 8. 261, 5 Sup. Ct. 460;
Winchester v. Winchester, 121 Mass, 127.
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an exercise of discretion except in the case of a manifest abuse of
such discretion.” The mere fact that an order or decree is granted
in the exercise of a discretionary power, however, does not seem,
of itself, to necessarily exclude an appeal, since the question whether
the discretion was properly exercised may itself be a subject of
appeal; ® and the rule does not apply where it clearly appears that
the lower court refused an order, not on grounds within its dis-
cretion, but because the judge thought that the merits of the case
were against the moving party.®

Appeals can only be taken by parties to the suit ® or their rep-
resentatives, or by persons who are allowed to intervene in the suit,
and thus become quasi parties; and different parties to the same
suit may take “cross appeals,” as they are called, though the right
of any party to appeal seems to be subject to the limitation that
he cannot generally avail himself of this remedy against a decree
which is entirely in his own favor,'! certainly not if he has ac-
cepted its benefits.!?

7 See Vanderveer’s Adm’r v. Holcomb, 22 N. J. Eq. 555, 5569, where it was
held that, where the discretion of the chancellor was “controlled and governed
by a fixed and determined rule, the failure to apply which would substantially
affect the legal and equitable rights of the complainant, an appeal would lie”;
citing Camden & A. R. & Transp. Co. v. Stewart, 21 N. J. Eq. 485; Rowley v.
Van Benthuysen, 16 Wend. (N. Y.) 378.

8 See Farmers’' Loan & Trust Co., Petitioner, 129 U. 8. 208, 215, 9 Sup. Ct.
265.

9 Artisans’ Bank v, Treadwell, 34 Barb. (N. Y.) 553.

10 Sayre v. Grymes, 1 Hen. & M. (Va.) 404. See, also, Arrowsmith v. Rap-
pelge, 19 La. Ann. 327; White v. Malcolm, 15 Md. 529; Aiken v. Smith, 4 C.
C. A. 652, 54 Fed. 894; Guion v. Insurance Co., 109 U. 8. 173, 8 Sup. Ct. 108;
Ex parte Cockcroft, 104 U. S. 578. If the interest is determined pending the
suit below, the party who has thus parted with it cannot be heard on appeal.
Card v. Bird, 10 Paige (N. Y.) 426; Mills v. Hoag, 7 Paige (N. Y.) 18. As to
who is to be deemed “agg'rleved" by the judgment below, the following test
has been adopted: ‘Would the party have had the thing if the erromeous
judgment had not been given?’ Adams v. Woods, 8 Cal. 306.

11 See Ringgold v. Barley, 5§ Md. 186. A party cannot appeal from a decree
in his own favor appointing him administrator, where its effect could be
avoided by a refusal to accept the appointment. Succession of Decoux, 5 La.
Ann. 140.

12 Moore v. Floyd, 4 Or. 260. See, also, Cuyler v. Moreland, 6 Palge (N. Y.)
273. :
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The method of taking an appeal is regulated by statute or rules
of court, but invariably, it is believed, a bond or undertaking is
required as security for the performance of the decree appealed
from and for the payment of all costs. An appeal must be taken
and perfected within a certain time, fixed either by statute or rule
of court, and, if by the former, the time cannot be extended by the
court.!®* In the federal courts, the procedure is the same as that
in regard to writs of error in actions at law.!* Appeals are also
limited by the amount in controversy, and, if the appeal is taken
by the complainant, the test is the sum or amount of his demand;
if the respondent appeals, the sum or amount with which the de-
cree charges him.® ‘

When before the higher court, an equity case is open for review
as to both law and fact, and it is its duty to decide whether the
court below committed manifest and injurious errors in its de-
cree; '® and, as a general rule, no objections will be considered un-
less the record shows that they were properly interposed in the
court below.!” Formal or technical defects cannot be taken ad-
vantage of unless so presented, and even then it seems that the
rule of “error without prejudice” will be applied as at law. The
appeal also brings up for review, if required, all interlocutory or-
ders or decrees made during the progress of the cause, though in
themselves not appealable; but the action of the appellate court
will be confined, in general, to a consideration of the objections

13 Dooling v. Moore, 20 Cal. 141. Whether the court may, when the time
for appeal is fixed by statute, and has passed, relieve the party in cases of
bardship, by ordering the judgment set aside so as to be entered again or In
any other manner, see Townsend v. Townsend, 2 Paige (N. Y.) 413; Stone v.
Morgan, 10 Paige (N. Y.) 615; Salles v. Butler, 27 N. Y. 638.

14 Rev. St. U. 8. 1878, § 1008.

15 See Kendrick v. Spotts, 90 Va. 148, 17 S. E. 853; U. S. v. Mosby, 133 U.
S. 273, 10 Sup. Ct. 327: Brant v. Gallup, 111 Ill. 487; Evans v. Sanders, 10
B. Mon. (Ky.) 291. See, also, Keller v. Ashford, 133 U. S. 610, 10 Sup. Ot.
404: Svanoe v. Jurgens, 144 Ill. 507, 33 N. E. 955; Harman v. City of Lynch-
burg, 33 Grat. (Va.) 37.

16 Leicester Piano Co. v. Front Royal & Riverton Imp. Co., 5 C. C. A. 60,
n5 Fed. 190, See Central Trust Co. v. Seasongood, 130 U. S. 482, 9 Sup. Ct.
o).

17 Brockett v. Brockett, 3 How. 601. See, also, Leicester Piano Co. v. Front
Koyal & Riverton Imp. Co., 5 O. C. A. 60, 55 Fed. 190. '

(A ]
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presented by the appellant, which are usually presented accord-
ing to a prescribed method, and upon whom rests the burden of
showing that error has been committed.!®

ENFORCEMENT OF DECREES.

90. Decrees of courts of equity may be enforced by one

or more of the following methods:

(a) By process against a disobedient party for contempt
of court (p. 159).

(b) By writ of sequestration (p. 160).

(¢) By writ of assistance (p. 161).

(d) In the federal courts, and in some states, by writ of
execution (p. 163).

Independent of any statute, and according to the early English
practice, courts of chancery could act only against the person of
the respondent, and could not affect his title to his land; but the
powers of such courts have been considerably extended in this re-
spect, until they now have power to issue all process necessary to
carry their decrees into effect, the methods used, in some states
and in the federal courts, being, in addition to the regular means
available, the same as at common law.! The existence of adequate
powers in this respect is an obvious necessity, a decree rendered
by a court without power to enforce it being practically, at least,
a nullity; and this necessity was recognized at an early date, as
shown by the adoption of the method of sequestration, contrary to
the accepted theory as to the jurisdiction of courts of equity being
only over the person.?

18 Leicester Plano Co. v. Front Royal & Riverton Imp. Co., 5 O. C. A. 60, :
55 Fed. 190. See, also, Buckingham v. McLean, 18 How. 150; Ridings v.
Johnson, 128 U. 8. 218, 9 Sup. Ct. 72; Clair v. Terhune, 85 N. J. Eq. 836.

§ 90. 1 See Eq. Rules 8, 92, and Rev. St. U, 8. 1878, §§ 085, 986.

8 Bee post, p. 160.
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SAME—-CONTEMPTS—PROCESS FOR CONTEMPT.

91. Where any party neglects or refuses to obey an order
or decree of a court of equity, a writ of attachment
or other process may be issued against his person,
requiring his arrest and detention until he purges
himself of the contempt by obeying the terms of
the decree.

If a party disregards or refuses to obey an order or decree of
any court, he is said to be in contempt, and may be punished as
well as compelled to obey such order or decree.! If the defendant
to a suit in equity, against whom a decre¢ has been rendered,
neglects or refuses to obey it, or attempts to prevent its due exe-
cution, he is guilty of a contempt of court; and the court making
such decree may, upon the facts being presented, issue its process,
—commonly a writ of attachment,—directing the marshal, sheriff,
or other proper officer to take the person of such defendant, and
have him before the court at a designated time to answer concern-
ing the contempt charged.? He must then “purge himself of the
contempt,” as it is technically expressed, by compliance with the
decree or order, and will not be discharged, nor be heard further
in the cause, until the duty or act imposed is fully performed, and,
generally, all costs resulting from his misconduct paid.* This form

§ 91. 1 The authority to punish for contempt is granted as a necessary inci-
dent in establishing a tribunal as a court. U. 8. v. New Bedford Bridge,
1 Woodb., & M. 401, Fed. Cas. No. 15,867. And see Ex parte Kearney, 7
Wheat. 38; Clark v. People, 1 Ill. 340; In re Chiles, 22 Wall. 157; Rev. St.
U. 8. 1878, § 725; Eq. Rule 8; Mallory Manuf’g Co. v. Fox, 20 Fed. 409.

2 An attachment for contempt of court will not be granted, however, unless a
clear case is established agalnst the offending party; and, if the contempt is
pot committed in facie curisze, it must be shown by the affidavits of those who
witnessed it. In re Judsop, 3 Blatchf. 148, Fed. Cas. No. 7,563. S8ee, also,
Wyatt v. Magee, 3 Ala. 94; Hogan v. Alston, 9 Ala. 627; Androscoggin & K.
R. Co. v. Androscoggin R. Co., 49 Me. 392; Buffum’s Case, 13 N. H. 14; Rich-
ards v. West, 3 N. J. Eq. 456; Lindsay v. Hatch, 85 Iowa, 332, 52 N. W. 226;
Grand Junction Canal Co. v. Dimes, 18 Law J. Ch. 419.

8 See Johnson v. Pinney, 1 Paige (N. Y.) 646; Mussina v. Bartlett, 8 Port.
(Ala.) 277; 1 Daniell, Ch. Pl. & Prac. (6th Am. Ed.) c. 10, § 14.
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of process differs from the writ of attachment at common law, in.
being a process against the person, and not to seize his property;*
and also from the writ of capias ad satisfaciendum, which is a
common-law process against the person to obtain a satisfaction of
a judgment. The party in contempt is not entitled to the benefit
of any exemption, and, if imprisoned by the court for contumacy, as.
he may be, has no remedy by which he can regain his liberty ex-
cept by the writ of habeas corpus.®

It is the duty of the officer to whom the writ is directed to make
a proper return of the same, as in the case of a subpceena, and, if
the party cannot be found, the return is to that effect, and is called
a “return non est inventus.” This return, if made, is the founda-
tion for further proceedings to compel performance of the decree.

SAME—SEQUESTRATION.

92. If, upon a writ of attachment, the return is that the de-
fendant cannot be found within the jurisdiction,
the complainant may be entitled to a writ of se-
questration.

93. A writ of sequestration is a process or commission,
directed either to the proper officer of the court, or
to certain persons nominated by the complainant
and accepted by the court, commanding him or
them to enter upon and take possession of the prop-
erty of the defendant, receive the rents and profits
thereof, and pay or dispose of the same as the court
shall direct, until the party in contempt shall com-
ply with the decree. Its object is thus to enforce
performance of the decree, but the proceeds realized
may be applied directly in payment of the complain-
ant’s demand.

4 See Shipman, Com. Law Pl (2d Ed.) 148,

s The supreme court will not grant a habeas corpus where the party has
been committed for contempt by a court having competent jurisdiction. and, If
granting it, will not inquire into the sufficiency of the cause of the commit-
ment. Ex parte Kearney, 7 Wheat. 38. See, also, Clark v. People, 1 Ill. 340;
Bickley v. Com., 2 J. J. Marsh (Ky.) 572.
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In addition to the methods already noted * of compelling the appear-
ance of a defendant, is that of a writ of sequestration which was is-
sued to take possession of his property, like the writ of attach-
ment at common law; but it is not believed that this process is
now used save to enforce obedience to an interlocutory or final
decree, though in some states it is made a statutory means of ob-
taining control of a defendant’s property at the inception of the
suit, in order to hold it for the satisfaction of the judgment or de-
cree. In chancery practice it is a writ or commission, issued after
a return of non est inventus upon an attachment for contempt, di-
rected to certain persons, generally four, of the complainant’s nom-
ination, commanding or authorizing them to enter upon and take
possession of the property, both real and personal, of the disobed-
ient party, receive its rents and profits, and hold the same subject
to the further order of the court, until he has fully complied with
the directions of the decree.!? The sequestrators appointed act as
officers of the court, and are under its control, and the writ, when:
issued for the enforcement of a final decree, is analogous to am
execution at law. The writ of sequestration is not in common use
at the present day, though still an ordinary remedy in some states;
but it remains available in chancery practice, unless expressly su-
perseded by some other mode of procedure.

SAME—WRIT OF ASSISTANCE.

94. A writ of assistance is a process issued to place in pos-
session of property the person or persons entitled
to such possession under a decree. It can generally
be issued only on the application of a party to the
suit, and only against those affected by the decree.

The writ of assistance,or “writ of possession,”as it is often called,
is a remedy of long standing in equity procedure, and corresponds
to what is called the writ of habere facias possessionem at common

§§ 92-03. 1 Ante, p. 63.

22 Daniell. Ch. Pl. & Prac. (6th Am. Ed.) 1050, 1051; Keighler v. Ward,
8 Md. 254; Roberts v. Stoner, 18 Mo. 481. See, also, Bateson v. Choate, 85
Tex. 239, 20 8. W. 64; Long v. Kee, 42 La. Ann. 899, 8 South. 610; Bayard's
Appeal, 72 Pa. St. 453; Parker v. Grammer, Phil, Eq. (N. C.) 28,

SH.EQ.PL.—11
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law. Whenever an injunction to obtain possession of property has
been issued, or a receiver or sequestrators, or other persons, ap-
pointed by the court to take possession, or any party to the suit is
entitled to such possession under the decree, a writ of assistance
may be issued to compel the transfer of the possession of such
property to the person or persdns entitled to it.! It is also issued
to put in possession a purchaser at a sale under a decree,® as a
decree of foreclosure, for instance,® and should be regularly ap-
plied for by a party to the cause, though it seems to be now avail-
able, also, for the assignee or grantee of a purchaser.* The issu-
ance of the writ is a matter of discretion with the court, upon a
proper showing for its necessity, according to the procedure adopt-
ed.® The method formerly in use in Maryland and New Jersey in-
cluded a demand of possession by the purchaser of the tenant in
possession, accompanied by an exhibit of the deed from the sheriff
or master; an order to deliver possession; an injunction; and,
lastly, a writ of assistance.® At the present time it seems that the
writ of assistance is the only process, and issues, in the first in-
stance, upon proof of the service of an order for possession or.of
demand of possession, and of refusal to comply therewith.” The
power of the court will not be exercised, however, in case of doubt,
nor to decide any question of legal title.®* The writ will issue, in

$§ 94. 1 Eq. Rules, 9, 10. See Valentine v. Teller, Hopk. Ch. (N. Y.) 422;
Fackler v. Worth, 13 N. J. Eq. 395; Irvine v. McRee, 5 Humph. (Tenn.) 554;
Commonvwealth v. Diffenbach, 3 Grant, Cas. (Pa.) 868; Devaucene v. Devau-
cene, 1 Edw. Ch. (N. Y.) 272; Gelpeke v. Rallroad Co., 11 Wis. 454; Kershaw
v. Thompson, 4 Johns. Ch. (N. Y.) 609; Terrell v. Allison, 21 Wall. 289.

2 S8ee Lynde v. O’Donnell, 21 How. Prac. (N. Y.) 34; Farmers’ Loan &
Trust Co. of New York v. Chicago & A. Ry. Co., 44 Fed. 633.

. 8 Terrell v. Allison, 21 Wall. 289; Howard v. Railway Co., 101 U. 8. 837.

4 8ee Eq. Rules 9, 10; Farmers’ Loan & Trust Co. of New York v. Chicago
& A. Ry. Co., 44 Fed. 653.

s Van Meter v. Borden, 25 N. J. Bq. 414. In Beatty v. De Forest, 27 N. J.
Eq. 482, the court seem to conslder the issuance of the writ in a proper case a
matter of right, if no reasonable ground of equity is interposed.

6 See Schenck v. Conover, 13 N. J. Eq. 220.

7 See Schenck v. Conover, 13 N. J. Eq. 220.

8 The writ i8 & summary process only used when the right is clear, and when
there is no equity or appearance of equity in the defendant. and where the
sale and proceedings under the decree are beyond suspicion. Blauvelt v. Smith,
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general, only against parties to the record, or those who have come
into possession since the commencement of the suit.®

SAME—EXECUTION.

85. A writ of execution is a process, issued by the court
in which a final decree has been rendered, for the
purpose of carrying such decree into effect.

86. When available in equity procedure, it is issued as a
matter of right, except when prohibited by the
terms of the decree itself, or where such right is
suspended by proceedings for an appeal, or by some
other method of securing an enforcement of the de-
cree, or by agreement.

The writ of execution has been made by statute a remedy for
enforcing decrees for the payment of money, and for deficiencies
on foreclosure sales, both in the federal courts®! and in those of
some of the states; and, when used, is the same in its nature and
office as at common law. It is issued from the court by which the
decree is rendered, and the successful party is entitled to it, where
its use is authorized, as a matter of right, unless the terms of the
decree prohibit it;? and it is “executed” by a “levy,” and must be
returned to the court from whence it issues, with the proper in-
dorsement of the doings of the officer to whom it is directed, the
same is in common-law procedure.®

With this process, or with the adoption of one or more of the
methods already mentioned for the enforcement of a final decree,
the end of the regular proceedings in an equitable suit is reached,

22 N. J. Eq. 31. See, also, Terrell v. Allison, 21 Wall. 289; Thompson v.
Smith, 1 Dill. 458, Fed. Cas. No. 13,977; Thomas v. De Baum, 14 N. J. Eq. 37.

? Terrell v. Allison, 21 Wall. 289; Blauvelt v. Smith, 22 N. J. Eq. 31. See,
also, Chadwick v. Beach Co., 42 N. J. Eq. 602, 8 Atl. 650.

§§ 95-96. 1 See £q. Rules 8, 92.

2 It was 8o held in New York in Otis v. Forman, 1 Barb. Ch. 30.

3 The methods of enforcing and cempleting the evidence of the doings upon all
forms of process in this country are substantially the same, but it would be
impossible here to give an accurate statement of the details of practice in the
different jurisdictions.
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the remedy still to be mentioned being available only under circum-
stances of unusual occurrence.

SAME—BILLS TO ENFORCE DECREES.

97. A bill to enforce a decree is one brought to carry into
effect a decree previously rendered, where from the
neglect of the successful party to secure its enforce-
ment, or from some other cause, its performance
cannot be accomplished without the aid of the court.

Bills to enforce decrees are entertained by courts of equity to
carry out either their own or the decrees of other courts of equity,
where from the lapse of time through neglect, or from some other
cause, the rights of the parties as at first defined have become so
uncertain that an additional decree of the court must be made to
settle and carry them into effect. This form of remedy is hereafter
fully considered.*

MOTIONS AND PETITIONS.

98. In all interlocutory applications to the court for its in-
terference as to matters arising during the prog-
ress of the cause, the party applying proceeds in
one of two ways:

(a) By motion; or (p. 165),
(b) By petition (p. 165).

99. A motion is an oral application or request, by a party
to the cause or his counsel, as to the matter concern-
ing which the interference of the court is sought.
It may be of course or special, and made ex parte
or upon notice.

100. A petition is a similar application, but in writing.
It may be presented as of course in some instances,
but will generally be heard only after notice, by a.
service of such petition upon all parties interested.

§ 97. 1 Post, c. 4, p. 318,
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Motions.

Any oral application or request to the court for its interference
at any stage of the cause, as to a matter then arising, such as to
grant or dissolve an injunction, or to award a feigned issue, or to
allow an amendment to a pleading, is called a “motion.”! It is
only so called when the application is made orally, as this and
the fact that it can only be made by a party to the record seem
to be the chief difference between motions and petitions.?

Motions are either of course,—that is, which are granted as a
matter of course under some standing rule or established proce-
dure of the court,*—or special,—which rest upon some particular
ground that must be made to appear, and which are not granted
‘as of course. Special motions are either ex parte, or upon notice to
the opposing party,* the method of giving which is a matter of stat-
utory or judicial regulation, and need not be given here.®

A motion cannot be used to present anything to the court that
is properly the subject of a pleading, but is confined to matters
which are incidental to a presentation of the cause upon its merits ®

Petitiona.

A petition is a written application to-the court for the same ob-
jects, in general, as a motion; but it is a more formal presentation
of the facts of the application,” is usually verified,® and may be

§$ 98-100. 12 Danlell, Ch. Pl & Prac. (6th Am. Ed.) 1587; Shaft v. In-
surance Co., 67 N. Y. 547.

2 As to distinction between motions and petitlons, see Lord Shipbrooke v.
Lord Hinckinbrook, 13 Ves. 387, 393.

3 See 2 Daniell, Ch. Pl. & Prac. (6th Am. Ed.) 1591; Eq. Rules 4-6; U.S.v.
Parrott, 1 McAll 447, Fed. Cas. No. 15,999.

¢ See Fost. Fed. Prac. (2d Ed.) §8 196, 197; Eq. Rule 55.

s The method generally followed seems to be by a service of a notice of
the motion, accompanied by copies of the affidavits by which the application
is supported, or by a notice alone, reciting and referring to the pleadings when
the application Is based on them alone. See Fost. Fed. Prac. (2d Ed.) § 197.

¢ See 2 Danlell, Ch. Pl. & Prac. (6th Am. Ed.) 1603, 1604. See, also, Shaft
v. Insurance Co., 67 N. Y. 544, 547; Jones v. Roberts, 12 Sim. 189,

7 See 2 Danlell, Ch. Pl. & Prac. (6th Am. Ed.) 1603-1610.

s Shaft v. Insurance Co., 67 N. Y. 544, 547.
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made by one who is not a party to the record,—as in the case of
a petition for intervention,—while a motion can be made only by a

party.®

9 Jones v. Roberts, 12 Bim. 189. S8ee Barker v. Todd, 15 Fed. 265,
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CHAPTER IV.
BILLS IN BQUITY.

101-103. Definition and Nature.
104. Classification of Bills.
105-108. Original Bills.
107-108. Original Bills Praying Relief.
109. Bills Involving a Determination of Rights Claimed in Opposition

to Defendant.
110, Analysis of Bills.
111, Address or Direction,
112-113. Introduction.
114-116. Premises or Stating Part.
117. What must be Stated.
118. Privity.
119-120. Confederating Part.
121-123, Charging Part.
124-125, Averment of Jurisdiction.
126-129, Interrogating Part.
130-139. Prayer for Rellef.
140-143. Prayer for Process.
144-148, Bills for Foreclosure of Mortgages.
149-152, Bills to Redeem.
153-155. Bills for Partition,
156-159. Bills to Quiet Title,
160. Bills of Peace.
161-163, Bills to Reform Instruments.
164-167. Bills for Specific Performance.

+ 168-170. Bills to Set Aside Fraudulent Conveyances.
171-172, Bills for Infringement of Patents and Copyrights
173-175. Creditors’ Billa.

176-180. Bills of Interpleader.

181-183. Bills of Certiorari.
184-185. Original Bills not Praying Relief.
186-188. Bills to Perpetuate Testimony.
189. Bills to Examine Witnesses de Bene Esse,
180-191. Bills of Discovery.
192. Bills not Original—Definition and Classification.
193-194. Interlocutory Bills.
195-198. Supplemental Bills,
199-204. Bills of Revivor.
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207-208. Bills in the Nature of Original Bills.

209-214, Cross Bills,
215-220. Bills of Review.,
221-222, Bills to Impeach Decrees for Fraud.
223, Bills to Suspend or Avoid the Operation of Decrees.
224-225, Bllls to Effectuate or Carry out Decrees.

226. General Rules Governing the Bill—In General,
227-229, Sufficlency.
230-231. Certainty.
232, Consequences of Uncertainty,
233-234. Consistency and Directness.
235-239. Moultifariousness.
240. Scandal.
241, Impertinence.
242, Consequences of Scandal or Impertinence,

DEFINITION AND NATURE.

101. A Dbill in equity is the written petition of the com-
plainant to a court of equity, setting forth the facts
upon which relief is sought, and formally praying
that such relief be granted.

102. A bill in equity performs a twofold office:
(a) As a pleading, it is a statement of complainant’s case
_and prays relief.
(b) As an examination of defendant, it seeks a discovery
of facts upon which to base a decree.

108. The preparation and flling of the bill is the first pro-
ceeding in a suit in equity.

General Form and Structure of Ordinary Bills.

It has already been seen that the pleadings in an equitable suit are
the formal method of presenting to the court the facts relied upon for
complaint or defense in the particular case, in order that there may be
a hearing of the cause on its merits, and a complete decree rendered
defining and adjusting the rights of all persons interested.! The first
of these pleadings, and, in one sense, the most important, is the bill
or petition of the party seeking relief, and who is called the complain-

§§ 101-103. 1 See ante, p. 8.
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ant, or the plaintiff, setting forth the facts of his case, and praying the
interposition and decree of the court on his behalf on the facts shown,
and because he is without adequate remedy at law.? Similar to the
declaration at common law, it is the first pleading in the suit, but, un-
like the former, it is also-the first step in instituting the proceedings,
no process being regularly issued until after it has been filed.®

The original writ, sued out at common law, requires the defendant
to repair the injury complained of, or to appear in court and show cause
to the contrary. The declaration afterwards is but an exposition or
amplification of the writ. If the defendant contests the suit, he comes
in and pleads. Proceedings in equity are commenced by a petition to
the court to issue the writ of subpcena, to compel the defendant to ap-
pear and “answer concerning those things which shall be objected to
him, and, further, to do and receive what the said court shall have
considered in that behalf,” which is the language of the writ. The
petition must, therefore, state the cause of complaint as a ground for
issning the subpceena. Originally, when the defendant appeared on the
subpeena, articles in writing were exhibited to him, containing such
charges as he was required 1o answer upon oath; but it was found
more convenient to insert such charges in the body of the petition itself,
which was thence denominated a “bill in chancery.” ¢

Generally speaking, the bill in equity is a petition to a court of equi-
ty, setting forth in detail the facts of a present or threatened grievance,
to remedy or prevent which the aid of the court is invoked, and as to
which the complainant has no adequate legal remedy, and formally
praying for the relief sought. Strictly, it is a statement of facts show-

2 See Lube, Eq. Pl 1889, pp. 165, 166; Story, Eq. Pl. (10th Ed.) § 7; 1 Daniell,
Ch. Pl. & Prac. (6th Ed.) § 374; Mitf. Eq. Pl. (by Jeremy), 7; Webster v. Har-
ris, 16 Ohlo, 490; Bailey v. Ryder, 10 N. Y. 363; Harding v. Handy, 11 Wheat.
103.

3 See Eq. Rules 11, 12, which provide that no subpcena shall be issued in
any suit in equity until the bill has been filed; after, it Is to be issued as a
matter of course. Aside from the eleventh rule, it seems that the issue of a
subpena before bill filed is irregular only, and the fault is waived by an ap
pearance. In case of an injunction to stay waste, it may be issued before the
bill is filed. See Crowell v. Botsford, 16 N. J. Eq. 459; Hayden v. Bucklin, 9
Paige (N. Y.) 512: Fitch v. Smith, 10 Paige (N. Y.) 9; Saxton v. Stowell, 11
Paige (N. Y.) 526.

4 Lube, Eq. Pl pp. 155, 156.
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ing a case within the equitable jurisdiction of the court, and praying
that the process of the court may issue to compel the defendant
to appear and answer under oath to the statement made, to the end
that relief may be granted according to the facts as stated.® In
form, the object of a bill is to obtain a discovery upon oath from the
defendant, and then to have such relief, grounded upon the. defendant’s
admissions, or the complainant’s proofs, as the court shall think prop-
er.* It appears, therefore, that the bill performs a double function:
First, it is a pleading, being a statement of complaint, similar to the
declaration at common law; second, it is an examination of the defend-
ant to obtain a discovery of facts necessary to a decree.” In this re-
spect it differs from the declaration at common law, which is a pure
pleading, confined to the single and simple point of charge and state-
ment of injury, and this difference gives rise to important conse-
quences.

So far as the bill is a mere pleading, it must set out the nature of
the relation between the parties and the particular incidents which cre-
ate the hardship which is the cause of complaint. It must state facts
showing a case within the equitable jurisdiction of the court. This is
the main body of the bill.*

s Lube, Eq. PL §.216.

¢ The statement of Lube (section 204), as to the objects of the bill in
equity, i8 much broader than that given in the text, and regarded the bill
as primarily contemplating a discovery in all cases as a condition precedent to
obtalning any rellef, and this view was probably well supported by the practice
in chancery in times when discovery, as a remedial process of equity jurisdic-
tion, was of much greater importance than in recent years; but it can hardly
be said at the present time that discovery is the primary object of the bill,
except in cases where the complainant may be under the necessity of obtalning
all or some part of the proof necessary for his case from the defendant. With
the general enactment of statutes making the defendant a competent witness,
and in view of the dangerous practice of requiring a sworn answer which, if
full and responsive, the complainant must accept as given, conditions have
arisen under which, as a matter of practice, the oath to the answer i8 frequently
dispensed with; and not only does it seem to be generally true that, under the
modern procedure, discovery is generally incidental to the relief, but some im-
portant bills in equity, as those for the infringement of patents, copyrights,
and trade-marks, often call for discovery that is to be effectual only after the
complainant’s right to relief has been established by an interlocutory decree.

7 Lube, Eq. Pl § 216.

8 See Lube, Eq. PL 1889, § 224, et seq; 1 Danlell, Ch. Pl. & Prac. (6th Am. Ed.)
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So far as the bill acts the part of an examination, it must state all
such matters of inducement, and such collateral circumstances as may
tend to extract a discovery, or which may raise a presumption of the
truth o the principal statement, even if denied by the defendant.
Should there be matter of avoidance, of which the defeudant might
avail himself, the bill, as an examination, should also contain charges
to rebut the defense.®

It has already been observed that the bill is a petition to the court
for a subpcena, or such other writ as the exigency of the case may re-
quire; and, accordingly, it concludes with a prayer in the usual form
of petition, and stating the ends for which the writ is prayed, which
are—first, that the defendant may answer the several distinct alle-
gations of the bill, which are for that purpose usually repeated in an
interrogative form; and, second, that the court may interpose with re-
lief.2®

CLASSIFICATION OF BILLS.

104. Bills in equity are divided into two classes, as fol-
lows: ‘
(a) Original bills (p. 171).
(b) Bills not original (p. 289).

ORIGINAL BILLS.

105. Original bills are those which relate to some matter
not before litigated in the court by the same per-
sons, standing in the same interests.

108. Original bills are of two kinds:
(a) Bills praying relief (p. 173).
(b) Bills not praying relief (p. 283).

§ 361; Story, Eq. Pl. (10th Ed.) §§ 10, 28; White v. Yaw, 7 Vt. 357; Kunkel
v. Markell, 26 Md. 408; Wright v. Dame, 22 Pick. (Mass.) 55; Thompson's
Appeal, 126 Pa. St. 367, 17 Atl. 643. See, also, Comstock v. Herron, 45 Fed.
660: McCulla v. Beadleston, 17 R. I. 20, 20 Atl. 11; Stevens v. Hayden, 129
Mass. 328. See, also, post, p. 193.

® See post, p. 205, “Charging Part.”

10 Lube, Eq. Pl § 216.
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Bills vary in their form and denomination according to the objects
for which they are exhibited. Those which bring any matter before
the consideration of the court for the first time are called “original
bills.”* Any other bills which may be filed during the progress, or
even after the termination, of a suit, are termed, by way of distinction,
“bills not original.”? Included in the class of bills not original, but
sometimes treated as a separate class, are bills in the nature of origi-
nal bills.®

Original bills may be divided into those which pray relief ¢ and those
which do not pray relief.® In a general sense, all bills in equity may be
said to pray relief, since they seek the aid of the court, by some decree
or decretal order, to remedy some existing or apprehended wrong or in-
jury. But, in the sense in which the words are used in courts of
equity, such bills only are deemed bills for relief as seek from the court
in that very suit a decision upon the whole merits of the case set forth
by the plaintiff, and a decree which shall ascertain and protect present
rights or redress present wrongs. All other bills, which merely ask
the aid of the court against possible future injury, or to support or de-
fend a suit in another court of ordinary jurisdiction, are deemed Vills
not for relief.® “In a general sense, every bill in equity asks relief,
but those bills only are so called, in technical language, which seek an
adjustment of the matter in controversy in that suit. Bills of discov-
ery, and bills to perpetuate the testimony of witnesses, are not consid-
ered as belonging to this class, their whole object being to obtain the
means of prosecuting or defending some right, in another forum and

§8 104-106. 1 “Original bills are those which relate to some matter not be-
fore litigated in the court by the sume persons, standing in the samwe interests.”
Story, Eq. L. § 16. See, also, Butler v. Canningl.em, 1 Barb. (N. Y.) 85.

2 “Bills not original are those that relate to some matter already litigated In
the court by the same persons, and which are either an addition to, or a con-
tinuance of, an original bill, or both.” Story, Eq. Pl § 16; Coop. Eq. Pl 43.
See, also, post, p. 289.

3 See post, p. 303. “There Is another class of bills, which is of a mixed
nature, and somectimes partakes of the character of both the others. Thus. for
example, bills brought for the purpose of cross litigation, or of controverting,
or suspending, or reversing some decree or order of the court, or of obtaining
the benefit of a former decree, or of carrying it into execution, are not consid-
ered as strictly a continuance of the former biil, but in the nature of original
bills.” Story, Eq. PL § 16.

4 See post, p. 173. 5 See post, p. 2S3. ¢ Story, Eq. Pl § 17.
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at a fature time.” " This distinction is not merely formal, but may in-
volve very important consequences, for, if a complainant should by
mistake pray for relief, his bill may be demurrable.*®

ORIGINAL BILLS PRAYING RELIEF.

107. Original bills praying relief are bills which bring a
matter before the consideration of the court for the
first time, and seek an adjustment of the controver-
sy in that very suit.

108. Original bills praying for relief may be divided into
three classes:

(a) Bills praying the decree or order of the court, touch-
ing some right claimed by the party exhibiting the
bill, in opposition to some right, real or supposed,
claimed by the party against whom the bill is ex-
hibited, or touching some wrong done in violation
of the complainant’s right (p. 173).

(b) Bills of interpleader (p. 277).

(c) Bills of certiorari (p. 282).

SAME—BILLS INVOLVING A DETERMINATION OF RIGHTS
CLAIMED I} OPPOSITION TO DEFENDANT.

109. The principal instances of the first class of original
bills praying relief are the following:
(a) Bills to foreclose mortgages (p. 237).
(b) Bills to redeem (p. 241).
(c) Bills for partition (p. 244).
(d) Bills to quiet title (p. 248).
(e) Bills to reform instruments (p. 256).
(f) Bills for specific performance (p. 259).
(g) Bills to set aside fraudulent conveyances (p. 264).
(h) Bills for infringement of patents (p. 269).
(i) Creditors’ bills (p. 273).

7 Bart. Suit in Eq. p. 42.
s 8tory, Eq. Pl § 17, 312. See, also, post, p. 285.
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Original bills praying relief of the first class, i. e. bills praying the
decree or order of the court touching some right claimed by the party
exhibiting the bill in opposition to some right, real or supposed, claimed
by the party against whom the bill is exhibited, or touching some wrong
done in violation of the plaintiff’s right, are the most usual form of bill
exhibited in courts of equity, and for this reason, as well as because
they more fully illustrate the general principles of pleading adopted in
those courts, they will first be considered. The subject will be dis-
cussed in the following order: First, considerations common to all bills
of this class will be presented, consisting of the analysis of a bill into
its formal parts, and an explanation of the structure of each part and
the purpose it is intended to subserve; second, some particular kinds
of bills of this class will be considered, showing the applications of the
foregoing principles.

The above enumeration is given as covering the most important
classes of cases in which original bills praying relief, either in the
establishment or enforcement of a real or supposed right, or the re-
dress of an injury done or threatened to such right, may be brought.
Other instances might be given, but those mentioned will be sufficient,
it is conceived, when examined in connection with the gencral requi-
sites of a bill in equity, to properly illustrate the application of the gov-
erning principles to given cases, as the structure of all bills in this,
though the most important class, is essentially the same. In stating
what the bill, in each case, must essentially contain, the stating part
and prayer for relief will cover the distinguishing features of each.
The discussion, in connection with the analysis of a bill, is applicable to
all of the above-enumerated classes of bills, and will be sufficient to
show their formal structure.

110. ANALYSIS OF BILLS—A bill in equity may be com-
posed of nine distinct parts or elements, as follows:
(&) The address of the bill (p. 183).
(b) The introduction (p. 183).
(c) The premises or stating part (p. 186).
(d) The confederating part (p. 204).
(e) The charging part (p. 205). v
(f) The averment of jurisdiction (p. 211).

[ e T
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(8) The interrogating part (p. 212).
(h) The prayer for relief (p. 220).
(i) The prayer for process (p. 233).

Bills in equity were originally very simple in their construction.
“Formerly,” said Lord Eldon,® “a bill contained very little more than
the stating part. I have seen such a bill, with a simple prayer that
the defendant may answer all the matters aforesaid, and then the
prayer for relief.” 2 Eventually, however, the bill in equity became an
elaborate and complicated document, composed of the nine distinct
parts above enumerated.® The above analysis is that of Lord Redes-

$ 110. 1 Partridge v. Haycraft, 11 Ves. 570, 574.

2 “This statement and this prayer constituted the whole of the bill, and con-
tinued to do so until a comparatively modern period of time, although it is
difficult to fix the exact time when additions began to be made to it.” Story,
Eq. Pl (10th Ed.) § 12.

8 “Still, however, the statement of the case, and praver of the bill for relief
or otherwise, always were, and continue to be to this day, the very substance
and essence of the bill. The other parts have indeed their appropriate uses
and functions; and, when skillfully drawn and judiciously applied, become the
means of eliciting the truth, and often of saving much delay and inconvenience
and expense to the parties.” Story, Eq. Pl. § 12. See, also, the views of Mr.
Bell, an eminent counsel in chancery, reportec. in Story, Eq. Pl §§ 38, 46, notes.
Speaking of the nine formal parts of a bill, Lord Redesdale has remarked:
*Some of them are not essential, and, particularly, it is in the discretion of the
person who prepares the bill to allege any pretense of the defendant in opposi-
tion to the plaintiff’s claims, or to interrogate the defendant specially. The in- -
discriminate use of these parts of a bill In all cases has given rise to a com-
mon reproach to practicers in this line, that every bill contains the same story,
three times told. In the hurry of the business, it may be difficult to avoid
giving ground for the reproach; but, in a bill prepared with attention, the
parts will be found to be perfectly distinct, and to have their separate and nec-
essary operations.” Mitf. Eq. Pl (by Jeremy) 47. See, also, Coop. Eq. Il
17, 18. The editor of the eighth edition of Story's Equity Pleading, Mr. Red-
field, ventures the following suggestions In regard to the proper mode of draw-
ing bills: “From what has been sald, it will occur to all that any strict and
slavish adherence to the systematic insertion, in every bill in equity, of the
precise nine parts of the bill, pointed out by the elementary writers, would be
far from judicious or allowable; since, in the majority of plain cases, nothing
more than the careful statement of the facts of the case, the general prayer
that the defendant may answer the Lill, and for relief, will be required; while
in more complicated cases, and especially where the defendants are suspected
of combination and confederation, it may be important to present, on the face
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dale,* and is followed by our own Story.® Lubé® has criticised it as
illogical and misleading, but it does not seem necessarily so. All con-
fusion will be avoided by remembering that distinct paragraphs or
periods are not necessarily indicated, but only the analytical parts
of the bill, and that any bill need only contain in substance
what is included in the various parts. Indeed, the only substan-
tial change in analysis suggested by Mr. Lubé is the consolidation
of the last four parts above enumerated, viz. the averment of juris-
diction, the interrogating part, the prayer for relief, and the prayer
for process, into one part. His reason for this is that these four
parts constitute but a single sentence.” This fact being recognized,

of the bill, some of the pretenses set up In defense or evasion of the claim,
and in many cases to extend the interrogatories into minute detail, in order to
lay the proper ground for exceptions, if the answers should prove evasive, and
sometimes it may serve to guide the mind of the court towards the correct
appreciation of the plaintiff's claim to rellef, if the special prayers for such relief
were considerably ampliied. We think practitioners fail of making the proper
impression upon the mind of the court, both by too much brevity. and by too
great prolixity of detall. Here, as everywhere, in medio tutissimus Ibis.” Story,
Eq. PL. (8th Ed.) § 48a. “The averments of the answer to which exceptions
are taken are in response to these wholesale charges, with reference to which
the respondents have a right to vindicate themselves. It was sald, in substauce,
upon the argument, that there was no intention to reflect upon the respondents,
and that the bill was drawn in accordance with approved forms, and it was in-
sisted that the averments of the answer excepted to did not touch the merits of
. the cause, which was not Intended to be adversary, but merely for the construc-

tion of the will and the ascertainment of the rights of the complainant. Neverthe-
less the averments are in the bill, and, being there, the respondents have a right
to answer them fully. Originally a bill in equity consisted of nine parts, of
which there were five principal parts, to wit, the statement, the charges, the in-
terrogatories, the prayer of relief, and the prayer of process. But all these, ac-
cording to more recent authorities, may be dispensed with excepting the stating
part and the prayer for relief; for as Langdell in his handbook on Equity
Pleading states: °‘All that was ever essential to a bill was a proper statement
of the facts which the plaintiff intended to prove, a specification of the rellef
which he claimed, and an indication of the legal grounds of such relief,’—section
55.” Comstock v. Herron, 45 Fed. 660.

¢« Mitf. Eq. PL (5th Ed.) 49.

s Eq. Pl §§ 26-46.

e Eq. PL § 221.

1 Lube, Eq. Pl. §§ 216-221. See, also, the example of a bill given in the text,
post, p. 177.
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however, no confusion results from its further subdivision for con-
venient discussion. The sentence as a whole, however, merits a little
further consideration. There is a considerable inversion in its form.
It begins with the jurisdiction clause by formally setting out the rea-
sons for applying to the court, viz.: “In consideration whereof (i. e.
the wrong and injury complained of), and forasmuch as your orator
is without remedy at the common law, and cannot have adequate relief
but in a court of equity,” etc. In natural sequence, this clause would
be followed by the prayer for a subpceena commanding the defendant
to appear, “to the end that” he may answer the allegations and inter-
rogatories of the bill, and be decreed by the court to perform such acts
as may be proper. But just here is an inversion, the clause begin-
ning, “to the end,” etc., being put before the prayer for the subpcena,
“may it please,” etc. “The want of sufficient attention to this point,
coupled with the circumstance of the extreme length of the sentence,
the whole statement and charge of the bill being here repeated in the
form of interrogation, and the prayer for particular relief being also
included, has occasioned great perplexity in the mind of many a pupil,
and in not a few instances has prevented him from ever arriving at the
knowledge of the true bearing and connection of the several members
of this complicated sentence.” *

There is a tendency towards simplification of bills in equity. As
will be seen, when the nine parts of a bill are examined in detail, some
of them are unnecessary, but it will be convenient, for purposes of
analysis, to retain the ancient division.®

Ancient Form of an Original Bill."

1. THE ADDRESS OF THE BILL.

“To the Right Honorable Edward Lord Thurlow, Baron Thurlow of
Ashfield, in the County of Suffolk, Lord High Chancellor of Great
Britain:

2. THE INTRODUCTION.

“Humbly complaining, showeth unto your lordship, your orator,
James Willis (son of John Willis, of Babbington, in the county of Es-

8 LLube, Eq. PL § 221. This inverted form of sentence need not be retained in
a modern bill. Each of its clauses may be represented by a separate sentence,
complete In itself. Sece form of bill in United States courts given In text, p. 180.
2 See note 3, supra.
10 The form here given is taken from Bart. Suit in Eq. p. 51.
SH.EQ.PL.—12
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sex), an infant under the age of 21 years, to wit, of the age of six years
or thereabouts, by his said father, and next friend, and Samuel Dickin
son, of,” etc.

3. THE PREMISES OR STATING PART.

“That Thomas Atkins, Esq., of Taunton, of the county of Somerset,
being seised and possessed of a considerable real and personal estate,
did, on or about the fourth day of March, in the year of our Lord 1742,
duly make and publish his last will and testament. in writing; and
thereby amongst other things devised and bequeathed as follows [here
are recited such parts of the will as constituted the bequest, which was
of eight hundred pounds]; and that the said testator departed this life
on or about the 20th day of December, 1748, and upon or soon after
the death of the said testator, to wit, on or about the §th day of Janu-
ary, 1750, the said Edward Willis and William Willis duly proved the
said will in the prerogative court of the archbishop of Canterbury, and
took upon themselves the burden and execution thereof; and accord-
ingly possessed themselves of all the said testator’s real and personal
estate, goods, chattels, and effects, to the amount of fifteen hundred
pounds and upward. And your orator further showeth that he has,
by his said father and next friend, at various times, since his said legacy
of eight hundred pounds became due and payable, applied to the said
Edward Willis and William Willis, requesting them to pay the same
for the benefit of your orator; and your orator well hoped that they
would have complied with such request, as in conscience and equity
they ought to have done.

4. THE CONFEDERATING PART.

“But now so it is, may it please your lordship, that the said Edward
Willis and William Willis, combining and confederating together, to
and with divers other persons, as yet unknown to your orator (but
whose names, your orator prays, when discovered, may be inserted
herein as defendants and parties to this suit, with proper and sufficient
words to charge them with the premises), in order to oppress and in-
jure your orator, do absolutely refuse to pay, or secure for your orator’s
benefit, the legacy of eight hundred pounds aforesaid, or any part there-
of ; for reason whereof the said confederates sometimes allege and pre-
tend that the testator made no such will, nor any other will, to the
effect aforesaid; and at other times they admit such will to have been
made by the said testator, and that they proved the same, and possessed
themselves of his real and personal estate, but then they pretend that
the same was very small and inconsiderable, and by no means suffi-
cient to pay and satisfy the said testator’s debts, legacies, and funeral
expenses, and that they have applied and disposed of the same toward
satisfaction thereof; and at the same time the said confederates refuse
to discover and set forth what such real and personal estate really was,
or the particulars whereof the same consisted, or the value thereof, or
how much thercof they have so applied, and to whom, and for what, or
how the same has been disposed of particularly.
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5. THE CHARGING PART.

“Whereas, your orator chargeth the truth to be that the said testator
died possessed of such real and personal estate, to the full value afore-
said; and that the same was much more than sufficient to pay all the
just debts, legacies, and funeral expenses of the said testator; and that
the said confederates, or one of them, have possessed and converted the
same to their own uses, without making any satisfaction to your orator
for his said legacy,—all which actings, pretenses, and doings of the
said confederates are contrary to equity, and tend to the manifest in-
jury and oppression of your orator.

6. THE AVERMENT OF JURISDICTION.

“In tender consideration whereof, and for that your orator is remedi-
less by the strict rules of the common law, and relievable only in a
court of equity, where matters of this nature are properly cognizable.

7. THE INTERROGATING PART.

“To the end, therefore, that the said confederates may, respectively,
full, true, direct, and perfect answer make upon their respective
corporal oaths, according to the best of their respective knowledge,
information, and belief, to all and singular the charges and matters
aforesaid, as fully in every respect as if the same were here again
repeated, and they thereunto particularly interrogated; and more
especially that they may respectively set forth and discover, accord-
ing to the best of their knowledge, information, and belief, whether
the said testator, Thomas Atkins, duly made and published such
last will and testament in writing of such date, and of such pur-
port and effect aforesaid, and thereby bequeathed to your orator
sueh legacy of eight hundred pounds aforesaid, or any other, and
what last will and testament, of any other, and what date, and to
any other, and what purport and effect, particularly; and that they
may produce the same, or the probate thereof, to this honorable
court, as often as there shall be occasion; and whether by such will,
or any other, and what will, the said testator appointed any, and
what other, executor by name; and when the said testator died,
and whether he revoked or altered said will before his death, and
when, before whom, and in what manner; and whether the said
confederates, or one of them, and which of them, proved the said
will, and when, and in what court; and that they may respectively
set forth whether your orator, by his said father and next friend,
hath not several times, since his said legacy became due and pay-
able, applied to them to have the same paid, or secured for his bene-
fit, to that purpose and effect, or how otherwise; and whether the
gaid confederates, or one, and which of them, refused and neglected
to comply with such requests, and for what reasons, respectively,
and whether such refusal was grounded on the pretenses herein-
before charged, or any, and which of them, or any other, and what
pretenses particularly; and that the said confederates may admit assets
of the said testator, come to their hands, sufficient to satisfy your
orator’s said legacy, and subject to the payment therecf; and that,
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ete. (requiring a full statement of effects come to their hands, and the
disposal - thereof, etc., that the plaintiff may show he has a right
to the payment of his legacy, in case it should be controverted).

8. PRAYER FOR RELIEF.

“And that the said confederates may be compelled, by a decree
of this honorable court, to pay your orator’s said legacy of eight
hundred pounds, and that the same may be placed out at interest,
for your orator’s benefit, until your orator attains the age of twenty-
one years, and that the said eight hundred pounds may then be paid
him; and that, in the meantime,. the interest thereof may be paid
to your orator’s said father, toward the maintenance and educa-
tion of your orator; and that your orator may have such further
and other relief in the premises as the nature of his case shall re-
quire and as to your lordship shall seem meet.

9. PravEr FOR PrOCEss.

“May it please your lordship to grant unto your orator his maj-
esty’s most gracious writ or writs of subpcena, to be directed to the
said Edward Willis and William Willis, and the rest of the con-
federates, when discovered, thereby commanding them, and every
of them, at a certain day, and under a certain pain, therein to be
specified, personally to be and appear before your lordship in this
honorable court; and then and there to answer all and singular
the premises aforesaid, and to stand to perform and abide such
order, direction, and decree therein as to your lordship shall seem
meet; and your orator shall ever pray. A. MANNING.”

Modern Form of Bill in Federal Court.™

The preceding bill, framed in accordance with the United States
equity Rules, is as follows. The division into parts is not indicated,
as, of course, it never is in actual bills:

In the Circuit Court of the United States,
District of Massachusetts.

James Willis, an Infant, by
John Willis, his Next Friend, )
Complainant,
vS. In qu]ify.
e May Term.
Edward Willis and William
Willis,
Respondents.

“To the Judges of the Circuit Court of the United States for the
District of Massachusetts:
“James Willis, a resident of the city of New York, and a citizen
of the state of New York, an infant under the age of twenty-one

11 The form here given is taken from Bart. Suit in Eq. (Holc. Am, Ed.) p. 5¢
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years, by his father and next friend, John Willis, a resident of the
same city and a citizen of the same state, brings this, his bill,
against Edward Willis and William Willis, who are both residents
of the city of Boston, and citizens of the state of Massachusetts.

“And thereupon your orator complains and says that one Thomas
Atkins, of the city of Boston, being seised and possessed of a con-
siderable real and personal estate, did, on or about the fourth of
March, 1820, duly make and publish his last will and testament in
writing; and thereby, amongst other things, bequeathed and devised
to your orator, James Willis, the sum of eight hundred dollars
($800), and appointed the above-named defendants, Edward Willis
and William Willis, executors of his said last will and testament.
Your orator further states that the said testator departed this life
on or about the 20th of December, 1822; and soon after the death
of said testator, to wit, on the 8th of January, 1823, the defend-
ants, Edward Willis and William Willis, duly proved the said will
in the probate court of the city of Boston, and took upon themselves
the burden and execution thereof; and accordingly possessed them-
selves of the testator’s real and personal estate, amounting to the
sum of five thousand dollars ($5,000) and upward. And your orator
further says that he has, by his father and next friend, John Wlllls,
applied to the defendants, Edward and William Wllhs, at various
times, since his said legacy became due and payable, to pay the
same for your orator’s benefit; but they have absolutely refused to
pay or secure for your orator’s benefit the aforesaid legacy, or any
part thereof, pretending and alleging that the estate of their testa-
tor, both real and personal, was insufficient to discharge his debts,
and that they have exhausted the whole of the estate which has
come into their hands in paying such debts; whereas, your orator
charges the truth to be that the estate of the testator was fully
equal in value to the sum which was before mentioned, viz. $5,000,
and that his debts were small and trifling in comparison with that
amount, and that these defendants have converted the property of
their testator to their own use, without making any satisfaction to
your orator for his legacy.

“To the end, therefore, that the said defendants may, if they can,
show why your orator should not have the relief hereby prayed, and
may, upon their several and respective corporal oaths, and accord-
ing to the best and utmost of their several and respective knowl-
edge, remembrance, information, and belief, full, true, direct, and
perfect answer make to such of the several interrogatories herein-
after numbered and set forth as by the note hereunder written they
are respectively required to answer; that is to say:

“(1) Whether it is not a fact that the aforesaid Thomas Atkins
did duly make and publish his last will and testament, and there-
in bequeathed to your orator a legacy of eight hundred dollars (§300);

“(2) Whether it is not a fact that the said Thomas Atkins, in said
last will and testament, appointed them, the said William Willis
and Edward Willis, to be executors of the same;
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“(3) Whether it is not a fact that the said testator died without
revoking said last will and testament, but in fact leaving the same
in full force;

“(4) Whether it is not a fact that the said defendants, or one of
them, proved the said will in the probate court of the city of Boston,
in due form of law, and took upon themselves the execution thereof;

“(5) Whether it is not a fact that they have possessed themselves
of the real and personal estate, goods, chattels, and effects, of the
said Thomas Atkins, deceased;

“(6) Whether it is not a fact that assets of said testator have come
into their hands more than sufficient to discharge their just debts;

“(7) Whether it is not a fact that they, and each of them, have

refused to pay the legacy bequeathed to your orator, and that it yet
remains wholly unpaid;
—*“Your orator prays that the said defendants may be compelled to
render a full and perfect account of the estate, goods, chattels, and
effects of the said Thomas Atkins, deceased, the value thereof, the
debts due by said decedent, and to whom they have been paia or are
payable, the debts due to said testator, and which of the same have
been paid to said executors, and all other matters and things con-
cerning the condition of said estate; and that this they may do
upon their corporal oaths, to the best of their respective knowledge,
information, and belief.

“Your orator further prays that the said defendants may be com-
pelled to pay the legacy bequeathed to your orator of $800 by the
said Thomas Atkins, and that the same may be placed at interest
for the benefit of your orator, until he attains the age of 21 years,
and then paid over to him; and that in the meantime the interest
thereof be paid to your orator’s father, to be applied to the sup-
port and maintenance of your orator; and that your orator shall
have generally such other and further relief as the nature of his
case may require.

“Therefore will your honors grant unto your orator the writ of
subpeena, issuing out of and under the seal of this court, to be di-
rected to said defendants, Edward Willis and William Willis, com-
manding them, and each of them, by a certain day, and under a
certain penalty, therein inserted, to appear before your honors, in
the circuit court of , and then and there answer the premises,
and abide the order and decree of the court.

“J. PENDLETON, Sol. for PIff.

“Note. The defendant Edward Willis and the defendant William
Willis are each required to answer the interrogatories numbered,
respectively, 1, 2, 3, 4, 5, 6, 7.7
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111. THE ADDRESS, OR DIRECTION—The address or di-
rection of a bill is the formal reference to, and should
contain the appropriate and technical description of,
the court in which the complainant seeks relief.

This is a purely formal part of the bill, following next after the
title or caption, as shown in the preceding example, and requires
but little notice. While its form is usually that which has been
given, it is not arbitrary, though in any case the bill should be
addressed to the proper court.! The consequences of an error or
omission in this respect would seem to be doubtful, but in any case,
it is conceived, an amendment would be allowed if objection were
taken.

112. THE INTRODUCTION—The introduction of a bill con-
tains the names and places of abode of the parties
exhibiting it, the character in which th>y sue, and
such other description as may be necessary to found
the jurisdiction of the court.

1138. In the federal courts, the equity rules require a sim-
ilar description of the detendants.

The second part of the bill is called the “introduction.” It im-
mediately follows the address to the court, and must contain a
correct designation and description of all persons appearing as
complainants, giving their names, places of abode, the character in
which they sue, if they sue in autre droit, and such other descrip-

$ 111, 1 In the circuit court of the United States the direction should be as fol-
lows: “To the Judges of the Circuit Court of the United States for the District
of " See U. 8. Eq. Rule 20. A bill addressed, “To the Circuit Court in
Chancery Sitting,” is sufficlently addressed, under the rule. Sterrick v. Pugs-
ley, 1 Flip. 350, Fed. Cas. No. 13,379. In New York. under the old chancery
practice, the address would be, “To the Honorable James Kent, Chancellor of
the State of New York.” Blake, Ch. Prac. 27. In Barb. Ch. Prac., It is said
the address should be, “To the Chancellor of the State of New York,” without
the addition of his name or any other title or designation. See page 35. By
the twentieth equity rule the address of a bill In the circuit court Is included in
the introductory part.
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tion as may be necessary and proper to found the jurisdiction of the
court.! These statements are material, both to fix the identity of
the parties and to enable the defendant to resort to the complainant
for the payment of costs, or comvliance with any other order which
may be made during the progress of a cause.? In this part, also,
are sometimes contained the names and appropriate descriptions of
the parties made defendants, although they are now usually found
in the next succeeding part.® In the federal courts, however, the

§8 112-113. 1 Story, Eq. PL § 26; Swan v. Porter, Hardr. 60; Albretcht v.
Sussmann, 2 Ves. & B. 323; Griffith v. Ricketts, 6 Hare, 195; Sibbering v. Earl
of Balcarras, 1 De Gex & S. 683. “Description is not in pleading equivalent to
averment. And it was not necessary, in setting forth in the beginning of the bill
who the plaintiffs were, to explain In the same breath their connection with,
or relation to, the matters in respect of which the suit was brought. That is
the office of the stating part or premises of the bill, which should contain ‘a
clear and orderly statement of the facts on which the suit is founded, without
prolixity or repetition.’ Code 1876, § 3761.” Savannah & M. R. Co. v. Lan-
caster, 62 Ala. 555, 561. The description of minor plaintiffs need not state
their age. Stewart v. Chadwick, 8 Iowa, 463. In Ransom’s Ex'r8 v. Geer, 30
N. J. Eq. 249, it was held that when a bill in its premises sets forth sufficient
facts to show that the complainant is entitled to relief as an executor, or that
the defendant is liable as an executor, it is not necessary that either should be
g0 styled in the commencement or conclusion of the bill. The description of an
executor as “personal representative” Is insufficient. Capebart v. Hale, 6 W.
Va. 547. “It appears to be laid down in all the books upon chancery pleading
that the residence or abode of the complainant should be stated in the bill,
though by the practice In this state a particular description of his calling or
business does not appear to be necessury. The object of setting forth the res-
fdence of the complainant is stated to be that the court and the defendant in
the suit may know where to resort to compel obedience to any order or process
of the court, and particularly for the paymert of any costs which may be
awarded against sugh complainant, or to punish him for any improper conduct
in the course of the suit.” Howe v. Harvey, 8 Paige (N. Y.) 74. See Win-
nipissiogee Lake Co. v. Worster, 20 N. H. 433. The description of one simply
“of Philadelphia” is insufficient for failure to name the state. Jackson v. Ash-
ton, 8 Pet. 148.

2 Bart. Suit in Eq. 43; Story, Eq. PL. § 26. The usual description of the
plaintiff is: “Your orator, A. B., of , In the county of , and state
of , esquire.” Story, Eq. Pl p. 21, § 26, note 2.

8 Story, Eq. Fl. 26. Partles cannot be designated by fictitious names. Ken-
tucky Silver Min. Co. v. Day, 2 Sawy. 468, Fed. Cas. No. 7,719. Parties should
be described, iIf known, by their proper names. Kirkham v. Justice, 17 1.
107. 'That provision of the chancery act which declares that In suits to obtain
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equity rules require such description of defendants to be given in
the introduction. Rule 20 is as follows: “Every bill in the intro-
ductory part thereof shall contain the nalaes, places of abode, and
citizenship of all the parties plaintiffs and Gefendants by and against
whom the bill is brought. The form, in substance, shall be as fol-
lows: ‘To the Judges of the Circuit Court of the United States for
the District of ——: A. B, of , and a citizen of the state of
, brings this his bill against C. D., of , and a citizen of
the state of , and E. F., of , and a citizen of the state of
; and thereupon your orator * complains, and says that,’ etc.” ®
In cases where the jurisdiction of the federal court is founded on the
diverse citizenship of the parties, the allegation of citizenship of the
parties is jurisdictional, and, if it is omitted, the bill is demurrable,
for the jurisdiction of the court must appear affirmatively upon the
record.® The form of the allegation prescribed in the above rule
would probably answer as well in a state court, though the allega-
tion of citizenship would not generally, in such case, be jurisdic-
tional.
Where the bill is filed on behalf of an infant or married woman
by a next friend, the description and place of abode of the next friend

title to land unknown parties may be joined by the description of unknown
owners cannot be employed as a mode for joining persons In interest who
are known to the complainant. Wellington v. Heermans, 110 Ill. 564. Persons
whose names and places of residence are easily obtainable cannot be made
parties as unknown heirs. Seymour v. Edwards. 31 Ill. App. 50.

4 The plaintiffs are commonly called in the bill by the title of “your orators”
or “oratrixes,” according to their sex.

s See Story, Eq. Pl. § 26; Dodge v. Perkins, 4 Mason, 435, Fed. Cas. No. 3,954;
U. S. v. Pratt Coal & Coke Co., 18 Fed. 708. A similar rule prevails in New
Hampshire. See Ch. Rule 2, 38 N. H. 605. A similar rule prevails in Florida.
See McCoy v. Boley, 21 Fla. 803; Keen v. Jordan, 13 Fla. 327. Code Tenn.
1884, § 5056, requires the address of the bill to be followed by the names and
residences of the party. Sec Grubbs v. Colter, 7 Baxt. (Tenn.) 432; Walker v.
Cottrell, 6 Baxt. (Tenn.) 257, 271.

¢ Heard, Eq. Pl pp. 21, 22; Bingham v. Cabot, 8 Dall. 382; Jackson v. Ash-
ton, 8 Pet. 148. The bill must show that plaintift's and defendants are citizens
of different states. Vose v. Philbrook, 3 Story, 335, Fed. Cas. No. 17,019;
Dodge v. Perkins, 4 Mason, 435, Fed. Cas. No. 3,954; Manufacturers’ Nat.
Bank v. Baack, 8 Blatchf. 137, Fed. Cas. No. 9,052; Merserole v. Collar Co.,
¢ Blatchf. 356, Fed. Cas. No. 9,488. Domicile should be averred. Harrison v.
Nixon, 9 Pet. 483, 505.
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must be given, and that of the infant or married woman is imma-
terial.”

The consequences of a defect in this part of the bill are some-
what doubtful.® Where the allegation of citizenship is jurisdic-
tional, if such averment is insufficient or entirely omitted the bill is
demurrable.® Where the averment is omitted, the bill may be dis-
missed by the court of its own motion.!® It may also be observed
here that the caption or title of the bill is not properly a part of it,
and therefore cannot aid a defective statement in the introduction.!?

114. THE PREMISES OR STATING PART — The third
formal part of a bill is variously called the premis-
es, the stating part, or the narrative part. It per-
forms and is properly limited to the function of a
bill as a pleading. It consists of the statement of
complainant’s cause of action.

116. The statement must allege the existence of every fact
necessary to entitle the complainant to equitable re-
lief. It must be complete in itself, and cannot be
aided or enlarged by reference to other parts of the
bill.

116. The complainant can recover only upon the cause of
action stated, and the sufficiency of defendant’s plea
will be determined by reference to this part of the bill.

7 Heard, Eq. PL p. 22; Daniell, Ch. Pl. & Prac. (5th Am. Ed.) 359.

8 Howe v. Harvey, 8 Paige (N. Y.) 73; Daniell, Ch. Pl. & Prac. (5th Am. Ed.)
358; Simpson v. Burton, 1 Beav. 556; Story, Eq. Pl p. 21, § 26, note 2. In
Winnipissiogee Lake Co. v. Worster, 20 N. H. 433, it was held that a defect in
a bill in giving the description of the parties, or improperly setting forth resi-
dences or places of doing business, must be taken advantage of by demurrer
or by plea in the nature of a plea in abatement.

o Winnipisslogee Lake Co. v. Worster, 20 N. H. 433, 444; Winnipiseogee
Lake Co. v. Young, 40 N. H. 420.

10 See Emory v. Grenough, 3 Dall. 369; Bingham v. Cabot, 1d. 382; Jackson
v. Ashton, 8 Pet. 148.

11 In Jackson v, Ashton, 8 Pet. 148, the bill was dismissed for want of juris-
dictlon, on the ground that it did not state the citizenship of the partles, al-
though this was distinctly recited in the caption, and although the defendant
offered to walve objectio'n.



§§ 114-116) THE PREMISES OR STATING PART. 187

The stating or narrative part of the bill is of the utmost impor-
tance, as it is the statement of the complainant’s cause of action,
and upon its sufficiency and completeness depends his right to the
relief sought. In general, it must contain every averment neces-
sary to entitle him to the relief prayed for, and must state a case
which, whether admitted by the defendant or established by proof
at the trial, will be one upon which the court can properly render
its decree.! If defective, it cannot be aided by reference to other

§8 114-116. 1 Harrison v. Nixon, 9 Pet. 483; Fox v. Pierce, 50 Mich. 500,
15 N. W. 880; Wright v. Dame, 22 Pick. (Mass.) 55; Freichnecht v. Meyer,
39 N. J. Eq. 551. In Smith v. Wood, 42 N, J. Eq. 563, 7 Atl. 881, the court
saild: *“No rule of equity pleading is better settled than that which declares
that every material fact which it is necessary for a complainant to prove to
establish his right to the relief he asks must be alleged in the premises of his
bill with reasonable fullness and particularity. A suitor who seeks relief on
the ground of fraud must do something more than make a general charge of
fraud. He must state the facts which constitute the fraud, so that the person
against whom relief is sought may be afforded a full opportunity, not only to
deny or explain the facts charged, but to disprove them. He has a right to
know in advance just what he will be required to meet.” The bill must allege
every fact necessary to establish plaintiff’s right to the rellef asked for, and in a
well-drawn pleading these will be contained in the stating part. Wright v. Dame,
22 Pick. (Mass.) 55; Fox v. Pierce, 50 Mich. 500, 15 N. \W. 880; Bangs v. Steph-
enson, 63 Mich. 661, 30 N. W. 317; Smith v. Wood, 42 N. J. Eq. 566, 7 Atl. 881;
Consolidated Electric Storage Co. v. Atlantic Trust Co., 50 N. J. Eq. 93, 24 Atl.
229; Campbell v. Powers, 139 Ill. 128, 28 N. E. 1062; Short v. Kieffer, 142
IIL 258, 31 N. E. 427; Gage v. Abbott, 99 Ill. 366; Amy v. Manning, 140 Mass.
146, 21 N. E. 943; Nichols v. Rogers, 139 Mass. 146, 29 N. E. 377; Wingo v.
Hardy, 94 Ala. 184, 10 South. 659; Shepard v. Shepard, 6 Conn. 37; Mercantile
Trust Co. v. Kanawha & O. R. Co., 39 Fed. 339; Marshall v. Turnbull, 34 Fed.
827; St. Louis & S. F. R. Co. v. Johnston, 133 U. S, 577, 10 Sup. Ct. 390; Ho-
bart v. Andrews, 21 Pick. (Mass.) 534; Freichnecht v. Meyer, 39 N. J. Eq. 551;
Bushnpell v. Avery, 121 Mass. 148; Thompson’s Appeal, 126 Pa. St. 367, 17 Atl.
43: Rice v. Hoslery Co., 56 N. H. 114. Rellef cannot be granted upon a bill
not containing the requisite allegations, even though it be taken pro confesso.
Strother v. Lovejoy, 8 B. Mon. (Ky.) 135; McMahon v. Rooney, 93 Mich. 390,
33 N. W. 539; Danner v. Brewer, 69 Ala. 191. A bill seeking rellef in equity
must contain all the necessary allegations, and the proofs must correspond
with and support the allegations. A defect for want of proper allegations is
not at all obviated by the statement that the facts *‘will more fully appear
by the proof.” Briant v. Corpening, Phil. Eq. (N. C.) 325. The bill should
show aflirmatively a case for relief. Cage v. Abbott, 99 Ill. 366. The rule as
to form In pleadings is not as stringent In equity as at law, but the substance
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parts of the bill,> nor can the want of necessary allegations be sup-
plied by inference;® and the necessity for accuracy and complete-

of the rules is the same in each court; and it is a principle of universal ap-
plication in pleading, founded on reason and good sense, that the plaintiff’s
title should be stated with sufficient certainty and clearness to enable the court
to see plainly that he has such a right as warrants its interference, and the
defendant to be distinctly informed of the nature of the case which be is called
upon to defend. Cockrell v. Gurley, 26 Ala. 405. A bill which fails to state
the right, title, or claim on which complainant relies for relief, with accuracy
and clearness, is demurrable. West v. Reypolds, 35 Fla. 317, 17 South. 740.

2 Cowles v. Buchanan, 3 Ired. Eq. 3874; Clayton v. Earl of Winchelsea, 3
Younge & C. 683; Thompson's Appeal, 126 Pa. St. 3G7, 17 Atl. 643. Matters
essential to complainants’ title and right to relief must be shown by clear and
unambiguous averments in the stating part of the bill; and though, on demurrer,
the court might not feel bound to refuse, it cannot be required to seek explana-
tion of a defective allegation in the stating part of the bill, by reference to a
clear averment of the same matter in a subsequent part. Savannah & M. R.
Co. v. Lancaster, 62 Ala. 555; Wright v. Dame, 22 Pick (Mass.) 55. If the
stating part of a bill shows no ground for an account, a prayer for an account
does not entitle the plaintiff to maintain the bill. The stating part of the bill
cannot be enlarged by the terms of the prayer for relief. Bushnell v. Avery,
121 Mass. 148. See, also, White v. Jeffers, 1 Clarke, Ch. (N. Y.) 208, 208. As
to effect of statement by way of charge, see post, p. 205. “Charging Part.” By
referring in the bill to a deed or other written instrument as follows: “As in
and by the sald indenture, reference being thereunto had, when produced., will
more fully and at large appear.”—the whole document referred to is made a
part of the record, and the complainant may avail himself of any portion there-
of. Swetland v. Swetland, 3 Mich. 482. See, also, Moore v. Titman, 33 Ill.
357.

8 Facts essential to the complainant’s title to maintain his bill and obtain the
relief must be alleged positively, and cannot be inferred from other facts stated.
Manning v. Drake, 1 Mich. 34; Duckworth v. Duckworth’s Adm'r, 35 Ala. 70;
Thompson’s Appeal, 126 Pa. St. 367, 17 Atl. 643. An averment is sufficlent
which necessarily covers with its language full information of the claim sought
to be enforced. Evans v. Rallroad Co., 68 Mich. 602, 36 N. \W. 687. See,
also, Middleton v. Booming Co., 27 Mich. 533. See. also, post, p. 205, “Cer-
tainty.” Where an act alleged in the bill to bave been done does not of itself
import a fraud, a fraudulent intent must be charged; but no such averment is
requisite where, from the statement of facts, fraud Is plainly to be inferred.
Hale v. Chandler, 3 Mich. 531. See, also, Farnam v. Brooks, 9 Pick. (Mass..
212. An allegation of an essential fact in a DLill in equity, by way of recital,
but in such form that the existence of the fact appears by necessary implica-
tion, Is good as against a general demurrer. Investor Pub. Co. of Massachu-
setts v. Dobinson, 72 Fed. (03.
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ness i further shown by the fact that the complainant can neither
offer nor insist upon proof as to any material fact not stated,* nor
can he recover upon a case different from what his statement shows,®

4 Story, Eq. Pl § 28; Wilkes v. Rogers, 6 Johns. (N. Y.) 568; Peacock v.
Terry, 9 Ga. 148; Sidney v. Sidney, 3 P. Wms. 268, 276; Irpham v. Child, 1
Brown, Ch. 92, 94; Clarke v. Turton, 11 Ves. 240. The material facts on
which a complainant relies for relief must be so alleged in his bill as to put
them in issue, or the relief cannot be granted, tkough the facts be proved.
Harding v. Handy, 11 Wheat. 103; Jackson v. Ashton, 11 Pet. 229; Knox v.
Smith, 4 How. 298; Land v. Cowan, 19 Ala. 297; Skinner v. Bailey, 7 Conn.
496; Baliley v. Ryder, 10 N. Y. 363; U. 8. Bank v. Schultz, 3 Ohilo, 61; Thomas
v. Warner, 15 Vt. 110. Only such facts as are alleged in the bill are in issue.
Barrows v. Baughman, 9 Mich. 213. “IWhen a bill charges a defendant with
having had notice, or with having committed a fraud, or with insanity or
drunkenness, or lewdness or misconduct in office, if the plaintiff intends to prove
specific acts of notice, or of fraud, insanity, drunkenness, lewdness, or mis-
conduct In office, it seems that such acts should be specifically charged in the
bill; but this view is not fully supported by authority.” Langd. Eq. Pl §
GO, citing Weston v. Assurance Corp.,, L. R. 6 Eq. 23, in support of proposi-
tion, and Clark v. Periam, 2 Atk. 337, contra. See, also, Barrows v. Baugh-
man, 9 Mich. 213. As to necessity of pleading evidence likely to surprise de-
fendant, see Langd. Eq. Pl. § 60; Shepherd v. Morris, 4 Beav. 252;: Hall v.
Maltby, 6 Price, 240, 258, 259; Earle v. Pickin, 1 Russ. & M. 547; Austin v.
Chambers, 6 Clark & ¥. 1, 38, 39; Attwood v. Small, Id. 232, 350. The rule
stated by Langdell would probably not be followed in this country. See Story,
Eq. PL. (10th Ed.) § 265a, and notes; Smith v. Burnham, 2 Sumn. 622, Fed.
Cas. No. 13,018. Langdell (Eq. Pl § 59) lays down the rule, as an exception to
the general rule that the bill need only state facts as distinguished from evi-
dence, that the substance of admissions proposed to be proved must be alleged,
and, If verbal, to whom they were made and when. But this exception does
not prevail in this country. Bishop v. Bishop, 13 Ala. 475, 487; Brandon v.
Cabipess, 10 Ala. 155; Smith v. Burnham, 2 Sumn. ¢12, Fed. Cas. No. 13,018;
Camden & A. R. Co. v. Stewart, 19 N. J. Eq. 343.

s See post, p. 220, “Prayer.” *“As the defendant is entitled to know what
facts the plaintiff intends to prove, in order that he may not be taken by sur-
prise, so he is entitled to know, for the same reason, what use plaintiff intends
to make of his facts.” Langd. Eq. Pl. § 61. For the same reason plaintiff must
indicate the legal grounds upon which he seeks relief. Langd. Eq. Pl § 62.
He cannot shift his ground at the hearing. Id. § G3. “Thus where the bill
sets up a case of actual fraud, and makes that the ground of a prayer for
relief, the plaintiff cannot obtain a decree by establishing some one or more
of the facts quite independent of fraud, but which might of themselves create a
case under a distinct head of equity from that which would be applicable to-
the case of fraud originally stated;” citing Price v. Berrington, 8 Macn.
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while, if the defendant offers a plea, its validity will be deter-
mined with reference to this part of the bill, without regard to the

& G. 486, 498, 499; 1 Danlell, Ch. Pl. & Prac. (5th Ed.) 279. “Nor is he
entitled, if he fails In establishing the fraud, to pick out, from the allega-
tions in the bill, facts which might, if not put forward as proofs of fraud,
have warranted the plaintiff in asking, and the court in giving, relief on some
other ground.” Lapgd. Eq. Pl § 63; Hickson v. Lombard, L. R. 1 H. L. 324;
Palk v. Lord Clinton, 12 Ves. 48; Stevens v. Guppy, 3 Russ. 171, 183; Eyre v.
Potter, 15 How. 42; Hoyt v. Hoyt, 27 N. J. Eq. 399. See Willlams v. U. S,
138 U. 8. 514, 11 Sup. Ct. 457. A bill should show the theory on which com-
plainant intends to rely. Wilson v. Eggleston, 27 Mich. 257. Estoppels, where
they form the foundation of the relief asked, and are relied on to defeat a legal
title, cannot be proved unless alleged in the bill. Clicotte v. Gagnier, 2 Mich.
381; Moran v. Palmer, 13 Mich. 367. ‘“Although the plaintiff may make out
by proof a case which entitles him to relief, yet he can bhave no decree unless
the allegations of the bill are adapted to the case proved, for the court pro-
nounces its decree secundum allegata et probata.” 3 Enc. Pl. & Prac. p. 857.
See, also, Thayer v. Lane, Walk. (Mich.) 200; Barrows v. Baughman, 9 Mich.
213; Booth v. Thompson, 49 Mich. 73, 13 N. W, 363; Elliott v. Insurance Co.,
19 Mich. 579, 14 N. W. 554: Fitzpatrick v. Beatty, G I1l. 434; Morgan v. Smith,
11 I1l. 194; Rowan v. Bowles, 21 Ill. 17; Walker v. Ray, 111 Ill. 315; Smith
v. Smith, 4 Johns. Ch. (N. Y.) 281, 28G; Consequa v. Fanning, 3 Johns. Ch.
587; Forsyth v. Clark, 3 Wend. (N. Y.) G37; Kelsey v. Western, 2 N. Y. 500;
Bailey v. Ryder, 10 N. Y. 363; Smith v. Axteil, 1 N. J. Eq. 494; Parsons v.
Heston, 11 N. J. Eq. 155; Jordan v. Clark, 16 N. J. Eq. 243; Stucky v. Stucky,
30 N. J. Eq. 546; Clements v. Kellogg, 1 Ala. 230; McDonald v. Insurance Co.,
56 Ala. 4G8; Flewellen v. Crane, 5HS Ala. 627; Green v. Covillaud, 10 Cal. 317;
Skinner v. Bailey, 7 Conn. 49G; Drew v. Beard, 107 Mass. 64: McNair v. Biddle,
8 Mo. 257; Smith v. Smith, 1 Ired. Eq. (N. C.) 83; United States Bank v.
Schultz, 3 Ohlo, 61; Lamb v. Laughlin, 25 W. Va. 300; Langdon v. Goddard,
2 Story, 267, Fed. Cas. No. 8060; Eyre v. Potter, 15 How. 42, 5G; Crocket v.
Lee, 7 Wheat. 522; Mackall v. Casilear, 137 U. S. 550, 11 Sup. Ct. 178; Souih
Park Com'rs v. Kerr, 13 Fed. 502; Spies v. Rallroad Co., 40 Fed. 34: Henry
v. Suttle, 42 Fed. 91; Allen v. Car Co., 139 U. S. 658, 11 Sup. Ct. 6R2. The
parties are confined to the issues made by their pleadings in a court of equity
as much as In a court of law. Hoyt v. Hoyt, 27 N. J. Eq. 399: Brantingham
v. Brantingham, 12 N. J. Eq. 160; Bralnerd v. Arnold, 27 Conn. 617; Bailey v.
Ryder, 10 N. Y. 363. “It may be proper, also, to observe that no admissions in
an answer can, under any circumstances, lay the foundation for relief under any
specific head of equity, unless it be substantially set forth in the bill.”” Jackson
v. Ashton, 11 DPet. 229, 249. Sece, also, Lockard v. Lockard, 16 Ala. 423, 430;
Lingan v. Henderson, 1 Bland (Md.) 236, 249; Moran v. Palmer, 13 Mich. 367,
372. But see, contra (semble), Shannon v. Erwin, 11 Heisk. (Tenn.) 337:
Browning v. Pratt, 2 Dev. Eq. (N. C.) 44, 49; Wilmington Star Min. Co. v.

. a2 L e e— . . | v T
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interrogating part differing from it.* The method of statement will
be fully considered hereafter, but it may be said here that a general
charge or statement of the facts relied on will ordinarily be sufficient,
minute and detailed circumstances tending to establish such charge
being properly matters’of evidence, which will be received at the trial
without specific allegation.”

“The statement of the complainant’s case in the bill differs little in
language or form from any other statement of facts which might
be drawn up for the information of third parties.” ®

“The best general rule that can be followed by the pleader is that,
having first satisfied himself that his facts support an equity, he
should draw his bill as if he were making verbally a short, but very

Allen, 93 Ill. 288; Mortimer v. Orchard, 2 Ves. Jr. 243. A bill may be dis-
missed where it is unsupported by evidence. Tyler v. Tyler, 126 Il1l. 523, 21
N. E. 616. So where the proofs do not correspond with the allegation. Rowan
v. Bowles, 21 Ill. 17. And this although the facts proved make a case which,
properly pleaded, would be a case for relief. Id. See, also, post, p. 319,
“Allegata et Probata.”

6 Story, Eq. Pl §§ 27, 36; Clayton v. Earl of Winchelsea, 3 Younge & C. 683.
The interrogating part may be referred to for the purpose of explaining an am-
biguity in the stating part. Lingan v. Henderson, 1 Bland (Md.) 236, 249. If
the stating part of a bill in equity shows no ground for an account, a prayer
for an account does not entitle the plaintiff to maintain his bill. Bushnell v.
Avery (1876) 121 Mass. 148.

7 Story, Eq. Pl § 28; Wheeler v. Trotter, 3 Swanst. 174, 177; Chicot v.
Lequesne, 2 Ves. Sr. 315, 317; Dunham v. Railroad Co., 1 Bond, 492, Fed. Cas.
No. 4.150; Winebrenner v. Colder, 43 Pa. St. 244; Bishop v. Bishop, 13 Ala.
475: Lovell v. Farrington, 50 Me. 239. See cases cited supra, note 1. Evi-
dence is not to be set out in a bill. Hubbard v. McNaughton, 43 Mich. 220, 5
N. W. 293. It is only necessary to state the facts in a bill in chancery, unless
law and fact be so blended as to render it necessary to state both. Kelly’s Heirs
v. McGuire, 15 Ark. 555. A Dbill should contain allegations of facts, not mere
recitals of circumstantial evidence. Wilson v. Eggleston, 27 Mich. 257. The
circumstances which tend to establish fraud need not be detailed in the bill.
It is sufficlent If the facts which constitute the fraud are set forth with an
averment of the injurious result; and a detail of the circumstances which tend
to establish a dishonest intent in defendant’s action is more properly left to
the evidence. Tong v. Marvin, 15 Mich. G0; Hubbard v. McNaughton, 43
Mich. 220, 5 N. W. 203; Merrill v. Allen, 38 Mich. 4S7; Reeg v, Burnam, 55
AMich. 39, 20 N. W. 70S, and 21 N. W. 431. See post, p. 328.

8 1 IFost. Fed. Prac. (24 Ed.) § 67.
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accurate, statement of them to a very precise and particular per-
son.” *

Arguments in support of the equities relied upon should not be
inserted either in a bill or an answer. “The place for all this is
upon the argument of the cause, and not in the pleadings; and the
practice, besides incurring unnecessary costs, is productive of very
great inconvenience; for, when it becomes necessary to look over
the pleadings for a particular point, it is literally ‘hunting for a needle
in a haystack.”” *®
Stating Evidence.

The twofold character of the bill, as a pleading and as an examina-
tion of the defendant, has been before adverted to.!* The form of
the stating part is sometimes affected by this fact. In so far as
the bill subserves the purpose of a pleading, all that was ever nec-
essary to be stated was the facts upon which the complainant based
his right to relief, as distinguished from the evidence by which such
facts were to be established.!?

But so far as the bill performs the office of an examination of the
defendant, and seeks a discovery, the bill must be made specific in
proportion as a specific answer is desired, for the defendant is only
required to answer categorically what is stated in the bill.2®* Hence
comes the rule that “you must state evidence for the purpose of ob-
taining discovery, but for all other purposes you need only state
facts.” '¢ Evidence is therefore sometimes stated somewhat in de-
tail in the stating part, and, as the defendant must answer the whole
bill, the desired discovery is obtained. But the more usual and
better form is to limit the stating part of the bill to a statement of
the facts constituting the cause of suit, and then to state or charge
evidence of those facts in the charging part.’® The further consid-
eration of this subject is therefore postponed until the charging part
of the bill is under discussion.!®

9 Heard, Eq. Pl. n. 29.

10 Welsman v. Mining Co., 4 Jones, Eq. (N. C.) 112

11 See ante, p. 170.

12 Story, Eq. Pl §§ 28, 252; Mewshaw v. Mewshaw, 2 Md. Ch. 12, 14; Chi-
cot v. Lequesne, 2 Ves. Sr. 315, 318;. Clark v. Periam, 2 Atk. 337. See ante,
note 7.

13 See post, p. 505. 15 Id.

14 Langd. Eq. Pl § 57, 16 See post, p. 205.
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117. SAME—WHAT MUST BE STATED—The statement
of an equitable cause of action involves a statement
of facts showing:

(a) A present, existing title or interest, in the complain-
ant, in and to the subject-matter of the controversy,
and a present right to sue regarding the same.

(b) An interest, in the defendant, in the subject-matter
in question, and a liability to the complainant in
regard thereto.

(c) More fully: The relation of the parties to the subject-
matter and to each other; the right of the complain-
ant flowing therefrom; and an injury or grievance,
actual or threatened, arising either from the breach
or omission, by the defendant, of some duty im-
posed upon him, or from the peculiar situation of
the parties, and of which a court of equity can take

cognizance.

Complainant’s Title or Interest.

It has been well stated by a recent author that “the essentials of a
bill in equity are two: It should contain enough; it must not contain
too much;” * and the statement is particularly true in regard to the
presentment of facts in the stating part of the bill, since this part
properly contains the statement of the complainant’s equitable cause
of action, and determines the sufficiency of the bill as a pleading. In
considering the latter, the first indispensable requisite in the logical
analysis of the complainant’s cause of action is his title to or interest
in the subject-matter of the suit, or his right to the thing demanded.?

$117. 1 Merwin, Eq. Pl § 917.

2 Smith v. Austin, 9 Mich. 465; Lamb v. Jeffrey, 47 Mich. 28, 10 N. W. 65;
Manning v. Fifth Parish, 6 Pick. 617; Phillips v. Schooley, 27 N. J. Eq. 410;
Cruger v. Halliday, 11 Paize (N. Y.) 314; Barr v. Clayton, 29 W. Va. 256, 11
8. E. 899; Rapler v. Paper Co., 64 Ala. 330; Mercantile Trust Co. v. Kanawha
& 0. Ry. Co., 39 Fed. 330; Edney v. King, 4 Ired. Eq. (N. C.) 465; Barry
v. McAvoy, 10 Phila. 89. A bill filed by a settler on swamp lands to enforce
a right under a statute must show & substantial compliance with every provi-
sion of the act on which the right depends. Remeau v. Mills, 24 Mich. 15, A

SH.EQ.PL.—18
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If such right or interest is not shown by the bill, it is demurrable;*
and the rule as stated is one not only prescribed by the highest au-
thorities,* but is plainly one of necessity, since a mere volunteer can-
not maintain a bill in equity.

Unless complainant has a title to or interest in the subject-matter
of the suit, a court of equity has no ground for interference, and the
very basis of an action is wanting. Thus, where a complainant
claims under a will, and it appears, from a construction of the in-

complainant must aver in his bill all that is necessary to show his right and
title to the relief he seeks. Davenport- v. Alston, 14 Ga. 271. A bill should
contain a statement of the title of the plaintiff and defendant, so that the plead-
ings may show the titles claimed by the parties without looking to the evidence.
Humphreys v. Tate, 4 Ired. Eq. (N. C.) 220. It is not essential that the com-
plainant’s title should be explicitly averred. It is sufficient if it may be fairly
inferred from the facts stated. Webber v. Gage, 39 N. H. 182. In chancery,
whoever claims the right of another must show that he from whom he clalms
had good right, and that he has good authority to claim his right. Cook v.
Beacher, 1 Root (Conn.) 483. A bill for relief for an injury to the property of
the plaintiff must show not only that he was owner of the property at the time
of the Injury, but also that he is owner at the time of flling the bill. Wiggin
v. Mayor, 9 Paige (N. ¥.) 16. A bill for an account must show by specific al-
legations that there was a fiduclary relation between the parties, or that the
account is so complicated that it cannot conveniently be taken in an action at
law. Badger v. McNamara (1877) 123 Mass. 117; Walker v. Brooks (1878)
125 Mass. 241,

8 1 Daniell, Ch. Pl. & Prac. 815. See cases cited In preceding note. See, also,
post, p. 395, “Demurrer.” “Every fact essential to the plaintiff’s title to main-
tain the bill and obtain the relief must be stated in the bill; otherwise the defect
will be fatal. For no facts are properly in issue unless charged in the bill, and,
of course, no proofs can be generally offered of facts not in the bill; nor can
relief be granted for matters not charged, although they may be apparent from
another part of the pleadings and evidence, for the court pronounces its decree
sccundum allegata et probata.” Story, Eq. Pl § 257. See Carter v. Carter,
82 Va. 624; Emerson v. Walker Tp., 63 Mich. 483, 30 N. W. 92. A decree
founded on a bill which shows no right of action in the complainant against
the defendant In respect to the subject-matter of the suit, like a judgment which
is entirely outside of the cause of action specified in the pleadings in the suit in
which it 18 pronounced, is a nullity, and will be so treated even in a col-
lateral proceeding. Consolidated Electric Storage Co. v. Atlantic Trust Co., 50
N. J. Eq. 93, 24 Atl. 229.

4 Mitf. BEq. Pl. (Jeremy’s Ed.) 165, 156; 1 Daniell, Ch. Pl & Prac. 315;
Story, Eq. Pl §§ 503-508.
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strument, that he has no title, a demurrer will be allowed.® 8o, in
a bill for the protection of an easement, it is necessary to allege a
title to the right claimed either as an incident to land, or by grant
or prescription.®* 8o, in a bill to remove a cloud from title, com-
plainant’s title to the land must appear.” And generally, whenever
relief is sought, it must appear from the face of the bill that complain-
ant has a right to or interest in obtaining the relief asked for, which a
court of equity can recognize and enforce.

Where a bill is brought by several complainants jointly, it must ap-
pear that all of them have an interest in the subject-matter of the
suit. If it appears that any one of them has no interest, there is a
misjoinder, and formerly the bill was demurrable.®

Same— Interest without Right to Sue.

Plaintiff may have an interest in the subject-matter, and yet not
be entitled to institute a suit concerning it, either by reason of his.
peculiar relation to the subject-matter in controversy and to others
interested therein, or because no duty is owing him from defendant
in respect thereto. Hence the rule is often stated that a complainant
must not only show in his bill an interest in the subject-matter, but it
must also appear that he has a present right to maintain a suit con-
cerning it.® Thus a person may have an interest in the subject-mat-
ter, and yet, for want of compliance with some requisite forms, he may
not be entitled to institute a suit concerning it.!° Such an instance
of the existence of an interest without the right to sue is shown in the
case of an executor who has not proved the will under which his au-
thority is derived, and who therefore cannot sue, although he has an
interest in all the personal property of the testator.!? So where it

s Brownsword v. Edwards, 2 Ves. Sr. 243; Mortimer v. Hartley, 3 De Gex
& 8. 316. If the objection is not taken until the hearing, the bill may be dis-
missed, without costs. Danlell, Ch. Pl. & Prac. 315.

¢ Winnipiseogee Lake Co. v. Young, 40 N. H. 420.

7 See post, p. 250, .

s Daniell, Ch. Pl. & Prac. 316; Story, Eq. Pl § 509; Clarkson v. De Peyster,
3 Paige (N. Y.) 336, 337; Manning v. Inhabitants of Fifth Parish in Gloucester,
6 Pick. (Mass.) 6.

¢ Danlell, Ch. Pl. & Prac. 317; Story, Eq. Pl. § 260; Mitf. Eq. PL (by Jer
emy) 155, 156. See Richards v. Butcher, 62 Law T. (N. S.) 867.

10 Danjell, Ch. Pl. & Prac. 318.

11 Daniell, Ch. Pl. & Prac. 318, note 1; Story, Eq. Pl. § 625; Humphreys v.
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appears that, in order to complete the complainant’s title to the sul-
ject of the suit or to the relief he seeks, some preliminary act is neces-
sary to be done, as the performance of conditions precedent, or the
giving of notice, the performance of such preliminary acts, or a valid
excuse for nonperformance, must be alleged.!*? Again, as will be
hereafter seen, the facts as stated must generally show a privity be-
tween complainant and defendant, or there will be a case of interest
without a right to sue.?® Thus an unpaid legatee cannot sue persons
indebted to the estate to enforce payment of their debts, and the bene-
ficiaries under a trust cannot proceed against an agent of the trustee
for an accounting. The debtor of the estate owes his debt to the
executor or ddministrator, not to the legatee. The legatee’s remedy
is against the executor or administrator. So the agent’s duty to ac-
count is due to the trustee, his principal, and not to the beneficiaries.
The trustee is liable to them for his own and his agent’s acts.!*

Same—Nature of Interest Required.

The interest which complainant is required to show must be a pres-
ent existing interest; a mere possibility, or even probability, of a fu-
ture title will not support the bill.1* Thus a purchaser from a con-
tingent remainder-man of the latter’s interest in the property can-
not maintain a bill against a tenant for life for inspection of title
deeds, although such a bill by a person entitled to a vested re-
mainder would lie.!® There are cases, however, in which contingent

Ingledon, 1 P. Wms. 752. A Dbill by an executor must allege probate of the
will. Carter v. Ingraham, 43 Ala. 78, 84; Armstrong v. Lear, 12 Wheat. 169;
Pelletreau v. Rathbone, 1 N. J. Eq. 331. An allegation of such fact in the
answer will cure its omission from the bill. Richardson v. Green, 9 C. C. A.
565, 61 Fed. 423.

12 Where the complainant’s right depends upon the performance of condi-
tions precedent, his bill should aver such performance. Goodenow v. Curtis,
18 Mich. 208. “The mere allegation that the title is complete without such
averment will not be sufficient.” 1 Dauiell, Ch, Pl. & Prac. 319. See Walburn
v. Ingilby, 1 Mylne & K. 61, 77.

13 Post, p. 202.

14 Post, p. 203.

18 Daniell, Ch. Pl. & Prac. 316; Finden v. Stephens, 2 Phil. Ch., 142, 14%;
Showell v. Winkup, 60 Law T. (N. 8.) 389; Davis v. Angel, 31 Beav. 223; Sack-
vill v. Ayleworth, 1 Vern. 105.

16 Noel v. Ward, 1 Madd. 322, 329; Davis v. Earl of Dysart, 20 Beav. 405.
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remainder-men can be complainants.!” Where, however, complainant’s
interest is a present vested interest, it is sufficient to maintain the
bill, no matter how minute it may be.!®* 8o, provided the interest is
a present one, it is wholly immaterial that the possession and enjoy-
ment is postponed to a distant time, or made to depend on a remote
and improbable contingency.’® If, however, such interest may be
barred or defeated by the act of defendant, the bill cannot be main-
tained, for the defendant might at any time nullify the whole pro-
ceeding.2°®

Relief must be based on the title alleged, and not upon another
and different title.2? “It will be perceived from what has been
stated * * * that the question what title the complainant must
show resolves itself, in effect, into this: What are the equitable
rights that attach to his person and status? And the principle is

17 Daniell, Ch. Pl. & Prac. 317. Suits for the administration of or to secure
the trust property to which they are entitled are illustrations. See Roberts v.
Roberts, 2 De Gex & S. 29, 2 Phil. Ch. 534; Bartlett v. Bartlett, 4 Hare, 631.

18 Allan v. Allan, 15 Ves. 130, 136. See Seaton v. Grant, 2 Ch. App. 459.

19 Allan v. Allan, 15 Ves. 130, 136; Daniell, Ch. Pl. & Prac. 317. ‘A mere
expectancy, however strong, is not sufficient; but the party must have a posi-
tive interest.” Story, Eq. Pl. § 301; citing Dursley v. Berkeley, 6 Ves. 260.

20 Danlell, Ch. Pl. & Prac. 316; Dursley v. Berkeley, 6 Ves. 260. *“It would
be a fruitless exercise of power.” Story, EqQ. Pl. § 301. But see Butcher v.
Jackson, 14 Sim. 444.

21 Moran v. Palmer, 13 Mich. 367; McKinley v. Irvine, 13 Ala. 681, 698;
Crabb’s Adm’r v. Thomas, 25 Ala. 212; Meadors v. Askew, 56 Ala. 584; Whit-
pey v. City of New Haven, 58 Conn. 450, 20 Atl. 666; Langdon v. Goddard,
2 Story, 267, Fed. Cas. No. 8,060. In a case where the complainants by their
bill asserted their title under the will of a testator, and claimed relief accord-
ingly, and likewise stated every fact necessary to enable them to recover as
bis personal representatives, it was held that under the prayer for general re-
llef they were entitled to recover as the personal representatives of the testator,
though they might not be so entitled according to the specific prayer or the
precise character in which they present thelr claims. Wootten v. Burch, 2 Md.
Ch. 190. Their title as personal representatives is a conclusion of law founded
upon the statements of the bill; and it is well settled that, where facts are
stated upon which legal conclusions arise, these legal conclusions need not
themselves be stated. I1d. When a plaintiff asks rellef as a purchaser, but the
facts on which his right to relief depends, as stated in the bill, show that he
18 entitled to the relief sought as mortgagee, the bill is not demurrable on ac-
count of the mistake in the conclusion drawn from the facts. Rapier v. Paper
Co., 64 Ala. 330.
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that he must in all cases allege enough of his individuality and
status to show that he is entitled to the equitable right injured, or
to some part of it.” 22

Same— Manner of Alleging Titls.

‘Complainant’s title to, or interest in, the subject-matter of the suit,
or the relief sought, is a conclusion of law. It is therefore not suffi-
cient to simply allege that complainant has such a title or interest, but
the facts from which such title or interest results must be alleged.*®
Thus a person who claims title by descent must, in general, show the

33 Heard, Eq. Pl. p. 26. A party claiming the benefit of a statute makes out
no case for relief, unless by his pleadings he brings himself within its beneficial
provision. Eberhart v. Gilchrist, 11 N. J. Eq. 167.

23 “As to the form of pleading title in a bill, the general rule is this: The
plaintiff must allege the facts from which the court, assuming them to be true,
can collect that he has title. He must allege facts, not mere inferences of law.
For instance, it would not be good and suflicient pleading in a bill by a tenant
in remainder under a deed, against the tenant for life (say for restraining
waste), to allege simply that the plaintiff is tenant in remainder, for whether he
is so or not is an inference of law to be drawn from the limitations of the in-
strument under which he claims. But he should allege that A. made and ex-
ecuted a certaln deed, whereby he conveyed to the defendant for his life, and
from and after, ete., to the plaintiff and his heirs (or to the plaintiff for his
life, etc., as the case may be), setting out the material parts of the limitations.
So, in a suit by a cestui que trust against his trustees in respect of any breach
of trust, it is not sufficient to allege that the plaintiff is entitled to an equitable
interest under the instrument vesting the legal estate in the trustees; butaproper-
ly drawn bill will set out or state so much of the instrument creating the trust
estates as shows that the plaintiff takes under it an equitable Interest.”” Heard,
Eq. PL p. 26, citing Drew. Eq. Pl. 10. A party coming into chancery, and
claiming a right as a substituted trustee under a will, should state ip his bill
the necessary facts to show that a vacancy had occurred which autborized his
appointment as such substituted trustee. Cruger v. Halliday, 11 Paige (N. Y.)
314. A bill alleging that complainant has a superior title both in law and
equity, but not describing the nature of the claim, or referring to any document
of title, should be dismissed. Clark v. Bell, 2 B. Mon, (Ky.) 1. An allegation
in a bill that the complainant is the bona fide holder and transferee of a note,
and that the same is unpaid, is, in connection with a copy of the note exhibited,
a sufficient allegation of title. Owen v. Moore, 14 Ala. 640. In a bill in equity.
under Rev. St. Mass. c. 81, § 8, to obtain possession of a horse, secreted from
the plaintiff, so that it cannot Le replevied, an allegation that the plaintiff was
the owner of the horse, and had the right of possession, is sufficient, without
setting forth the particulars of his title, especially when the plaintiff waives
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facts of such title, though this requirement may not in all cases ex-
tend to a necessity for the mention of every link in the complainant’s
pedigree.?* So an assignee must show the assignment under which
he claims, and an executor or administrator the facts establishing his
representative character.?®

In short, the facts or instruments creating complainant’s title must
be alleged. The existence of that title is a legal conclusion, and
though it is usual, for the purpose of making his position perfectly
clear, for the complainant to specifically allege what interest the facts
entitle him to, as that, by reason of a certain deed or will alleged
in the bill, complainant is entitled to an estate for life or in fee, such
allegation is perhaps never necessary, and without an allegation of
the facts upon which it is based it is wholly nugatory.?®
Statement of Injury.

The complainant, having alleged facts showing his title to the right
or duty sought to be protected or enforced, must next allege facts
showing an actual or threatened infringement of such right or breach
of duty.?” The facts alleged must make a case for relief falling
within the equitable jurisdiction of the court.?®* What facts are

answer under oath. Strickland v. Fitzgerald, 7 Cush. (Mass.) 530. As to the
sufficiency of an averment of an equitable title, in a bill brought to obtain the
legal title to land, see Botsford v. Beers, 11 Conn. 369.

24 Post, p. 325, “Title or Interest.” See, also, Bliss, Code PL § 228; Morton v.
Waring’s Heirs, 18 B. Mon. (Ky.) 72, 82. “It is now settled that an allegation
that he is heir is sufficient.” 1 Daniell, Ch. Pl. & Prac. 320.

25 Bliss, Code Pl. §§ 228, 229. A general allegation of ownership of personal
property is sufficient. Malcom v. O'Rellly, 89 N. Y. 157. An allegation that
plaintiff is seised in fee simple is sufficient. Where a derivative title is alleged,
facts must be stated showing how plaintiff became entitled. See 1 Daniell, Ch.
PL & Prac. 320.

26 Heard, Eq. Pl p. 27. See, also, ante, p. 19S, note 23.

27 Lube, Eq. Pl. §§ 233-235; Story, Eq. Pl § 27.

28 The bill must allege facts constituting a case within the jurisdiction of the
court, and entitling plaintiff to relief. Highstone v. Franks, 93 Mich. 52, 52
N. W. 1015; Kip v. Kip, 83 N. J. Eq. 213; Lockard v. Lockard, 16 Ala. 425,
430. The bill must state a cause within the proper jurisdiction of a court of
equity. If it falls in this respect, the error is fatal in every stage of the case,
and can never be cured by any waiver or course of procecdings by the parties.
Chase v. Palmer, 25 Me. 341. See, also, Richards v. Railway Co., 124 Ill. 516,
16 N. E. 909. In Michigan the bill must show that the amount involved is
more than $100, in order to give equity jurisdiction. Palmer v. Rich, 12 Mich.
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sufficient to constitute an equitable cause of action is not a question
of equity pleading, but of equity jurisdiction, and as such is beyond
the scope of this book. This statement of grievance corresponds to
the breach in the declaration at common law, and should be made
with brevity and succinctness.?® “When the injury sought to be
redressed is occasioned by the subtraction of a duty on the part of
the defendant, this part of the bill merely contains a statement of
request and refusal, viz.: That various applications were made to
the defendant, requesting him to do justice to the complainant and
restore to him the right demanded, or perform the duty withheld,
which nevertheless he has refused to do. The refusal is most com-
monly ushered in by the formal charge of confederacy, which, though
usually inserted, is altogether unnecessary,*® as new parties may be
added at any period of the suit, without any such charge in the
bill; and therefore, in amicable suits, the refusal is stated without
charging combination, and this form is invariably omitted where
the defendant is a peer of the realm.?* In those cases, on the other
hand, where the grievance arises out of the peculiar situation of
the parties, the complainant, having explained by his statement their
relative position, goes on in this part of his bill briefly to show the
nature of the difficulty resulting from it, or the hardship likely to
ensue, unless a court of equity interposes to his relief, ‘to the end,
therefore,” etc. Here, then, the student will observe, as no refusal
is stated, of course the introductory charge of confederacy has no
place; and, in like manner, as the necessity for the interference of a
court of equity is embodied in the very statement of grievance, the
formal clause of equity, as it is called, commencing, ‘and for as much
as your orator is without remedy in the premises,’ is also omitted.
In the statement of the injury for which redress is sought it is ob-
vious that the draftsman must be previously acquainted with the
extent of the jurisdiction of the court, and to this point the student
should turn his particular attention, in order that he may be able

414; Lucking v. Wesson, 26 Mich. 443; Raymond v. Shawboose, 34 Mich. 142;
Wilmarth v. Woodcock, 58 Mich. 482, 25 N. W. 475; Abbott v. Gregory, 39
Mich. 68; Glidden v. Norvell, 44 Mich. 202, 6 N. W. 195.

29 See post, p. 322, “Certainty.”

80 See post, p. 204; Oliver v. Haywood, 1 Anstr. 82,

81 Mitf. Eq. Pl 33.
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to set forth such a grievance in his bill as a court of equity will take
cognizance of; for the mere averment that there is no remedy but
in equity will not avail, unless it appear also on the face of the
statement that the case is such that the court of chancery can com-
pel a discovery or decree relief.” 22
Defendant’s Interest and Liability.

Facts must be stated in the bill showing that defendant is in some
way liable to complainant’s demands, or at least is interested in the
subject-matter of the suit.*®* Indeed, the whole question as to who
are proper and necessary parties to a bill has been seen to depend
on the question of interest.?¢ If, therefore, the bill fails to show any
interest in the defendant, it is demurrable.?® The same rule applies
where several persons are joined as defendants, and each must ap-
pear to have an interest in the subject-matter of the suit, or to be
liable to complainant.?® This rule is subject to the exception already
noted, that in the case of bills against a corporation its officers and
agents may be made parties for the sake of a discovery.??

32 Lube, Eq. Pl. §§ 234, 235.

83 Story, Eq. Pl. § 262; Humphreys v. Tate, 4 Ired. Eq. (N. C.) 220;
Crane v. Deming, 7 Conn. 387; Sprague v. Shields, 61 Ala. 428; Bogan v.
Camp, 30 Ala. 276; Jerome v. Jerome, 5§ Conn. 352; Plumbe v. Plume, 4
Younge & C. Exch. 345; Ponsford v. Hankey, 3 De Gex, F. & J. 644. Defend-
ants must be clearly designated as such. See Anderson v. Wilson, 100 Ind.
402; Kanawha Valley Bank v. Wilson, 35 W. Va. 36, 13 S. E. 58; Elmendorf
v. Delancey, Hopk. Ch. (N. Y.) 555. Naming a person in the summons and
serving him with process is not sufficlent to make him a party. Chapman v.
Railroad Co., 18 W. Va. 184, 196. “A prayer, not that process issue, but that
certain persons be treated as defendants and required to answer the bill, would
certainly make them defendants.” Cook v. Dorsey, 38 W. Va. 196, 198, 18 S.
E. 468. Some cases hold that no persons are parties against whom process is
not prayed. See post, p. 233, “Prayer for Process.” In the federal courts, the
equity rules require a description of the respondents in the introductory part.
See ante, p. 185.

34 See ante, ¢, 2, “Parties.”

88 Emerson v. Walker Tp., 63 Mich. 483, 30 N. W. 92; Crosseing v. Honor,
1 Vern. 180; Lord Uxbridge v. Staveland, 1 Ves. Sr. 56; Daniell, Ch, Pl. &
Prac. 321.

8¢ Alworth v. Seymour, 42 Minn, 526, 44 N. W. 1030. See, also, Moore v,
i’-‘jtz Randolph, 6 Leigh (Va.) 175; Sterling v. Klepsattle, 24 Ind. 94.

/87 Daniell, Ch, Pl. & Prac. 822. A bill against a corporation for rellef, and
4 member thereof for discovery, need not allege that he had any special in-
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The title or interest of the defendant does not require the same
particularity of statement as that of the complainant, and it is gen-
erally sufficient if enough appear to show that he has an interest, the
facts not being supposed to be within the complainant’s knowledge.**

118. SAME—PRIVITY—Where privity is essential to de-
fendant’s liability to complainant, its existence
must be shown by the bill.

“A bill must not only show that the defendant is liable to the
plaintiff’s demands, or has some interest in the subject-matter, but
it must also show that there is such a privity between him and the
plaintiff as gives the plaintiff a right to sue him; for it is frequently
the case that a plaintiff has an interest in the subject-matter of the
suit which may be in the hands of a defendant, and yet, for want
of a proper privity between them, the plaintiff may not be the person
entitled to call upon the defendant to answer his demand. Thus,
although a principal is entitled to an account against his agent, the
persons for whom the principal is a trustee are not so entitled, and,
where a suit was instituted by them against the trustee and his
agent for an account, a demurrer by the agent was allowed.” *

“With reference to the subject of privity between the plaintiff and
defendant, it is to be observed that the employment of agents or -
brokers in a transaction does not interfere with the privity between
the principals, so as to deprive them of their right to sue each other
immediately.” 2

formation, nor assign any special reason for requiring such discovery. Wright
v. Dame, 1 Metec. (Mass.) 237. .

88 Daniell, Ch. Pl. & Prac. 321; Story, Eq. Pl. § 255; Morgan v. Smith, 11
I1l. 194; Baring v. Nash, 1 Ves. & B. 551; Roberts v. Clayton, 3 Anstr. 715.
See post, p. 322, “Certainty.”

§ 118. 1 Daniell, Ch. PlL. & Prac. 322; citing, inter alia, Elmslie v. McAulay, 3
Brown, Ch. 624; Long v. Majestre, 1 Johns. Ch. (N. Y.) 305; Dumont v. Fry, 12
IFed. 21; McClaskey v. O’Brien, 16 W. Va. 791; Attorney General v. Earl of Ches-
terfield, 18 Beav. 506; Maw v. Pearson, 28 Beav. 19G; Bickley v. Dorrington,
West, Ch. 169; Walker v. Walker, 20 Wkly. Rep. 162, *The privity necessary
to exist between parties to proceedings in equity Is not necessarily a privity of
contract, but such as gives the complainant a title to suc the defendant.” Bus-
by v. Littlefield, 31 N. H. 193, 198.

2 Daniell, Ch. PL & Prac. 325.
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“Where there is a privity existing between the plaintiff and defend-
ant, independently of the plaintiff’s title, which gives the plaintiff a
right to maintain his suit, it is not necessary to state the plaintiff's
title fully in the bill. * ®* * Where a man employs another as
his bailiff or agent, to receive his rents, the right to call upon the
bailiff or agent for an account does not depend upon the title of the
employer to the rents or tithes, but to the privi'ty existing between
him and his bailiff or agent. The employer may therefor maintain
a bill for an account, without showing any title to the rents or
tithes in question. Where, however, the plaintiff’s right does not
depend upon any particular privity between him and the defendant,
existing independently of his general title to the thing claimed,
there it will be necessary to show his title in the bill.”* “Although
an unsatisfied legatee has an interest in the estate of his testator,
and has a right to have it applied to answer his demands in a new
course of administration, yet he has no right to institute a suit
against the debtors to his testator’s estate for the purpose of com-
pelling them to pay their debts in satisfaction of his legacy; for
there is no privity between the legatee and the debtors, who are
answerable only to the nersonal representatives of the testator, un-
less by collusion between the representative and the debtors, or
other collateral circumstances, a distinct ground is given for a bill
by the legatee against the debtor.” ¢ Yet, “in cases of collusion
between the debtor and executor, or of the insolvency of the exec-
utor, bills by creditors or residuary legatees aghinst debtors to a
testator’s estate will be entertained; ®* * * and in a suit by
universal legatees under a will, for an account against a debtor to
the testator’s estate, ®* * * an account was, under the circum-
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